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ORDER

PER ANADEE NATH MISSHRA, A.M.:

This appeal has been filed by the assessee against the

order of the Ld. Commissioner of Income Tax (Appeals)-1V,

Kanpur [hereinafter as referred Ld. “CIT(A)”] dated 29.02.2016 for

the assessment year 2011-12. The grounds of appeal of the

assessee are as under: -

“l1 That the assessment order is invalid and void ab initio as the
assessment being time barred.

2. That Ld. CIT(A) has erred in confirming the rejection of books of
account on one hand and confirming various additions/disallowances
of expenditure based on the same books of account rejected on the

other hand.

3. That the Ld. CIT(A) has erred in confirming disallowance made by
AO on account of interest paid to bank of Rs.21,86,041/-.

4. That the Ld. CIT(A) has erred in confirming disallowance made by
AO on account of Directors Sitting Fees of Rs.36,000/ -.




ITA No.126/LKW/2016
Page 2 of 33

5. That the Ld. CIT(A) has erred in confirming disallowance made by
AO on account of Directors Remuneration of Rs.2,40,000/ -.

6. That the Ld. CIT(A) has erred in not adjudicating the disallowance
made by AO on account of festival expenses of Rs.2,62,658/-.

7. That the Ld. CIT(A) has erred in confirming disallowance made by
AO on account of AO on account of interest on TDS of Rs.21,549/- as

not pressed.

8. That the Ld. CIT(A) has erred in confirming disallowance made by
AO on account of Preoperative expense of Rs.95,632/-.

9. That the Ld. CIT(A) has erred in confirming disallowance made by
AO on account of travelling expenses of Rs.2,91,960/-.

10. That the Ld. CIT(A) has erred in confirming disallowance made by
AO on account of payment made to contractor by provision of section
40af(ia) of the Act.

11. That the Ld. CIT(A) has erred in confirming disallowance made by
AO on account of battery and mobile of Rs.50,800/-.

12. That the Ld. CIT(A) has erred in confirming disallowance of
deduction claimed u/s 80IB(10) of the income tax Act, 1961.

13. That the Ld. CIT(A) has erred in disallowance the deduction
worked out by Special Auditors to the extent of Rs.19,46,402/- u/s
80IB(10) of the Act.

14. That the above additions/disallowances are highly excessive,
arbitrary and bad in law and on facts.

15. That the assessment order as well as observations of Ld. AO as
well as Ld. CIT(A) are arbitrary and bad in law and facts appropriate

relief deserves to be allowed.

16. That the appellant’s ground of appeal in Form 35 may also be
considered as part of ground of appeal in the present appeal.

17. That the appellant craves leave to withdraw, introduce or modify
any ground of appeal as and when need for doing so arises.”

2. In this case, assessment order dated 26.09.2014 was
passed by the Assessing Officer (“AO”) wunder section
143(3)/142(2A) of the Income Tax Act, 1961 (hereafter as referred
as “the Act”) wherein the assessee’s income was calculated as at
Rs.1,98,96,420/-. However, the income of the assessee was
assessed at Rs.2,01,37,531/-, being book profit, under the
provision of Section 115JB of the Act. During the assessment
proceedings, this case was referred for special audit under

section 142(2A) of the Act vide order dated 21.03.2014. The
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assessee agitated against the aforesaid order dated 21.03.2014 in
Writ Petition filed in Hon'ble High Court of Allahabad, in Writ Tax
No.293 of 2014. Vide order dated 13.05.2014, Hon'ble High Court
of Allahabad dismissed the aforesaid writ petition of the assessee.
Thereafter, time allowed to the auditor for completing audit
under section 142(2A) of the Act was extended upto 31.07.2014.
The relevant portion of the assessment order is reproduced

below: -

“3. As per copy of ITR filed, gross receipts were shown at Rs.
23,61,97,601/- from business and profession. Other income of
Rs.11,55,268/- was also shown from rent, interest and other sources.
After deducting expenses under various heads, net income of
Rs.1,45,75,195/- was shown from business of real estate, petrol pump
and other sources. Claim of deduction u/s 80IB at Rs.75,61,471/- was
also made in the return of income resulting into net income of
Rs.67,77,700/-. However, taxes were paid on an income of
Rs.1,45,75,195/- u/s 115JB as deemed income suggesting that on the
income determined u/s 115JB of the Act was found to higher than the tax
worked out on the income determined under the normal provisions of the
Act.

4. Vide Para (2) of the notice under section 142(1) dated 26.09.2013, it
was specifically required to furnish copy of Audit Report with all schedules
and annexures for the year under consideration alongwith preceeding two
years. Further, vide Para 41 of the said notice, it was also required to
produce books of account, bills and vouchers etc. for verification. However,
even after 4 months of lapse of time, the same were not furnished. Since
no compliance to the notice under section 142(1) was made, penalty of Rs.
10,000/ was also imposed on 06.11.2013. Furthermore, for the continuous
noncompliance of notice under section 142(1), penalty u/s 271(1)(b) of Rs.
10,000/ was again imposed on 18.12.2014. Considering the above facts
as well as past records, prosecution proceedings u/s 276D of LT. Act,
1961 have also been initiated for willfully withholding copy of Audit Report
with all enclosures and annexures for the year under consideration
alongwith preceeding two years; books of account and other documents.
During the course of assessment proceedings in the case for assessment
year 2010-11 too, copy of Audit Report with all enclosures and annexures
alongwith Form 3CB were not furnished inspite of repeatedly directed to
furnish the same and on account of and on account of such failure on part
of the assessee company, the assessment had to be completed on the
basis of the material available on record. After making appropriate.
disallowance as were considered appropriate including disallowing the
claim u/s 801B(10) of the Act.

5. After careful consideration of the facts, as indicated above, as also the
past behavior of the assessee company particularly with regard to its
willful withholding of the tax audit report which it was mandatorily
required to be obtained in accordance . with the provisions stipulated u/s
44AB of the Act and also its failure to produce the books of accounts
inspite of affording repeated opportunities to the assessee company. Vide
Para 3 of the notice dated 07.02.2014, was specifically called upon to
show cause as to why order directing the audit as contemplated u/s
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142(2A) of the Act be not passed. For the sake of brevity, the relevant
portion of the notice is extracted here -

“You are a builder & colonizer and are engaged in this business for past
several years. During a financial year, various house projects at various
places run at a time. Purchasing land for future projects, constructing
buildings of the existing projects and selling the flats to various parties of
the completed projects is a running process in your trade. Besides, you are
engaged in trading of petroleum products. Considering past records up to
AlY. 2010-11, it is evident that separate books of account for each unit and
each building projects are being kept. No statutory audit report u/s 44AB
and Audit Report for claim under section 80/B{10) along with prescribed
schedules have since been filed till date. No P & L A/c, Balance Sheet etc.
for each unit has been filed. As such, complexity is involved in your books
of accounts. Accordingly, considering volumes of accounts, specialized
nature of business activities through different "project units as also in the
interest of revenue, | propose to get special office through which the inter-
alia challenged the powers of the assessing officer audit of your accounts
under the provisions of section 142(2A). For the said purpose, this notice is
being issued fixing the case for 14.02.2014. If you wish to avail this
opportunity, please put forth your written submissions on or before the
date fixed.”

6. In response, the assessee company filed written submission through
Dak of the available in the Act relating to issuance of direction u/s 142(2A)
of the Act on the following premises

“There is complexity in the accounts, and
It is in the interest of revenue to direct the Special audit.”

In support, it has referred the decision of Allahabad High Court in the case
of UP Financial Corporation Vs JCIT-2006, 10(1) ITCL-222. Also, Board
Inst. No 10746 dated 12.07.1977 has been referred. It is further relied on
the decision of Hon'ble Apex Court in the case of Rajesh Kumar and Others
Vs. Dy. CIT(2007) 13(1) ITCL-129 (SC).

7. The submission made by the assessee company as aforementioned
were carefully considered and it has been found that case of Hon’ble
Supreme Court and Allahabad High Court, as referred by the assessee,
are in respect of old provisions of section 142(2A). With effect from
01.06.2013, besides existing two conditions, following four more
conditions have been incorporated in the statute —

Volume of the accounts,

Doubts about the correctness of the accounts,

Multiplicity of transaction in the accounts, and

Specialized nature of the business activity

In the assessee’s case, all the four newly inserted conditions were found
applicable w. e. f. 01.06.2013, were applicable. Accordingly, a proposal
was sent to Ld CIT (C), Kanpur, through the Joint Commissioner of Income
Tax, Central Range, Kanpur, for special audit u/s 142(2A) of the case for

the year under consideration on 14.02.2014.

8. After obtaining approval from Ld. Commissioner of Income Tax (Central),
Kanpur vide “Order for Approval u/s 1.42(2A) of the Income Tax Act, 1961"
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dated 13.03.2014, an order u/s 142(2A) dated 21.03.2014 was passed in
the name of the assessee to get its accounts audited through M/s Dinesh
Chandra Shukla & Co., Chartered Accountant_24/56, Birnana Road,
Kanpur for the year under consideration. Three months time was initially
allotted for conducting the audit. A copy of the order was also sent to the
Special Auditors. Copies of the orders, note sheet entries etc. were also
provided to the assessee as and when required by it. On the same
grounds, special audit u/s 142(2A) the Act has also been passed in case of
the assessee for A. Y. 2012-13 to get it accounts audited through M/s. D.S.
Sinha & Company, Chartered Accountant, 2 ‘Floor, Sky Lark Complex,
14/ 147, Chunni Ganj, Kanpur.

9. Against the order u/s 142(2A} dated 21.03.2014, assessee filed a writ
petition | before the Hon'ble High Court of Allahabad bearing Writ Tax No.
293 of 2014 who vide its order dated 13.05.2014 has dismissed the writ
petition of the assessee with the following observations —

“13. For these reasons, we find that the impugned orders are in
accordance with law. Hence, no case for interference is made out. The
writ petition is, accordingly, dismissed.”

10. Since substantial time was Consumed in High Court proceedings, on
request of the Chartered Accountants after obtaining necessary approval
from Ld. CIT (Central), Kanpur, the Chartered Accounts were allowed to
complete the audit work by 31.07.2014 and to submit a copy of the audit
report to the assessee as well as to the AO positively by that time. Copy of

the Audit Report was received from the Auditors on the due time but a
copy of the Audit Report was received on 20.08.2014 from the assessee.”

3. The assessee filed appeal against the aforesaid assessment
order dated 26.09.2014 in the office of the Ld. CIT(A). Vide
impugned appellate order dated 29.02.2016, the assessee’s
appeal was partly allowed. The present appeal before us has been
filed by the assessee against the aforesaid impugned appellate

order dated 29.02.2016.

4. In the course of appellate proceedings in Income Tax
Appellate Tribunal (“ITAT”), the following documents were filed

from the assessee’s side: -

PARTICULARS

0
;
we

Written submission |
Copy of Order of Approval ws 142(2A) of 1. T. Act dated |
13 04 2014, |
[ Copy of Order Sheot lintry for A. W, 2011-12 1
Copy of Assessment Ordor for A ¥. — 2009-10 and 2010 |

GO0 R

Aundited Bo e Sheet and Profit and Loss |
for the year 4 51.03.2011.
Order of L.d. Commissioner of Income Tax |
in appellant’s own case for A. ¥. 2015-11 dated f
i

of Hon'ble IIAT. Allahabhad Bench in casc |
DCrr, 20 |

Wa. Walchand & Co. Litd. re 65 I'TIR 381
Copw of Order of IHon'ble

ravancore Titanium Products Limited Vs. QIT. reorted |
in 60 I'TR 227._ |._
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&) Copy of Order of Hon’ble Supreme Court in the case of
PCIT Vs. R. G. Buildwell Engineers Limited reported in
99 Taxmann.com 284.

(v | Copy of Order of Honble ITAT, SMC Bench Lucknow in
ITA No. 474/LKW/2019

(vil) | Copy of Order of Hon'ble ITAT Bench-B, Lucknow in
1TA No. 127/LKW/2016 for A. Y. 2010-11 in appellant’s
L owI appea.

CHART OF REFERENCE

Grounds | Reference in | Reference in Covered by Reference in
of Appeal C.I.T.(A) A, O. Order. ITAT Order Written
No. Order ITA submissions.
: 460/L/2016
AY 2012-13
Additional Page 1
Ground - - -
No.l
Ground Page 6 to - - Page 1 to Page
No.1 Page 11 2
Ground Para 5.2 to - - -
No.2 5.3 Page 11 -
to Page 15
Ground Page 22 to Page 15 to Para 9 to 9.1
No. 3 Page 38 Page 23 Page 84 to Page | Page 3 to Page
85
Ground Page 38 to | Page 28 to Para 6 to 6.3 Page 10 to
No. 4&5 Page 42 Page 29 Page 81 to Page Page 12
82
Ground Not Page 30 to - -
No. 6 Adjudicated | Page 32
Ground | Para 6.4 Page | Page 32 to - -
No. 8 44 and Page | Page 33
46
Ground Page 46 to Page 33 to - Page 12 to
No. 9 Page 57 Page 36 Page 15
Ground Para 6.8 Page | Page 37 to =
No. 10 58 to Page 63 | Page 41
Ground Para 6.9 to Page 42 to - Page 15 to
No. 11 Para 7 Page Page 44 Page 16
63 to Page 66
Ground Para 7.3 to Page 8 to ITA No. Page 16 to
No. 12813 | Para 7.4 Page | Page 12 127 /LKW /2016 Page 17
68 to Page 70 Page 103 to
Page 105

BRIEF FACTS OF THE CASE

1- On Ground No. 1, - ‘That the Assessment Order is invailid and void
ab initio as the Assessment being time barred.

(i) That after obtaining the approval from Ld. C.I.T. ((;entral), the Ld. A. O
passed order u/s 142(2A) dated 21.02.2014 directing Assesses to get its
accounts audited from Mys D. C. Shukla & Co., Chartered Accountant,
Kanpur within 3 months froem the date of service of this order. The Order
was served on the assessee and with M/s D. C. Shukla 8 Co., Chartered
Account on very samec day. Accordingly. the limitation for Special
Audit was expiring on 21.06.2014.

ii) The time for completion of special audit was further extended tiil
31.07.2014 by the Ld AO and the audit report was obtained by thart time
by the Ld AO.

(iii) Ix} the Order sheet there is no Noting regarding extension of time so moto
given by Ld. A. O. to Special Auditor. Ld AO had not even mentioned on
which dated he has allowed the extension of Time.

(iz) Omn perusal of the Order sheet it is apparent that there is no noting in
the _Order sheet regarding request of the Chartered Accountant and
getting approval from Ld. C.LT. (Central) and for extension of time to

cnmpl_ei,e the audit Work by 31.07.2014. Copy of Order sheet entry, the
same is at page 21 - 23 of the Paper book

w) Reliance is placed on Dr. Y.D. Singh B.R.D.

ce Medical College s De
Commissioner of Tncome-tax, reported in 20 Taxmann.com 174, Copy of Ofc‘llt}t
is at page __65 - 75___ of the paper book =
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o GROUND NO.

3- ADDITION OF Rs. 21.46,04 1/~ BY
DISALILOWING INTEREST PATD TO BANK ws 36G)GiE) of I. T. Act.
i

Ld AO disallowed Rs. 2146041 being interest paid to bank 1/s 36(1)(iii)-

During the year the Assessee company has given fresh advances of only
Rs. 63,.99,740/- to Directors. Rest are all opening b/f balances :

Sr. | Name Balance as | Closing Increase
™No. on Balance as |
21.023.2010 o
21 03.2011
II Total |I 39037285.00 | A5436325.00 | 63,99, 740/~ |
(iii) Mo fresh loan was taken in AY 2011-12 and the bank loan was taken in
A, W. 2003-04. No disallowance of Interest paid on bank Loan has been
made ws 3G(1L)GEID up to A. ¥. 2010-11. Copy of Assessment Order of AL
Y. 2009-10 and 2010-11 has been filed, same are at Page 24 - 41 of
the Paper bool.
Gvd»  The =E funds are as under 3
| Particulars As ©: on | As on |
| 81.02.2010 1.02. 20171 2]T.02.2012
B.O.B., C. C. Afc No. 5011. 12941611 1Z696555 | 152055670 |
B. O. B., C. C. Afc MNo. 8040 1014091 2999313 1014770
Interest paid on Bank Loan 2119316 2186041 | 2726515

".[‘he Ld AO has mot established any nexus
interest free advances given.
iy

between bank loan and the
Messessee has following interest free funds:-
Cad

Share Holder Fund

Rs.
by Hon'ble 1.T_A.T. A- Bench, Lucknow in the appellant’s own case in [.T.A.

of Assessce company
NMo. 460 /LKW /2016. The relevant portion of the Order of Hon’ble I.T.A_T.
on 36(1)(i) is at Para-9 and Para 9.1 of the order. Copy of order is at
page 76 - 87 of the Paper bool.

Rs. 30059889 1/-.
b Current Liabilities & Provisions Rs. 353760610,
T O T AL =Rs. 654359501
i) Total Interest free funds were available to the tune of Rs. 65,43,59,501/-
and the advance to Directors up to 31.03.2010 was Rs. 3.90.37.285/- and
Eey . ¥. 31.03.2011 Rs. 4,54,36,325/- and as on 31.03.2012
4,75,71,927/, which is approximately 7% of TOTAL INTEREST FREE FUNDS.
(wridiy In AY 2012-13 this issue already decided in favour

(i) Reliance is also placed on CIT v. Reliance Industries Ltd.* reported in
102 Tammann.com S22 (SC).

26,000/~ and Dir

On Ground No. 4 - Regarding disallowance of Director’s sitting fee Rs.
oy

of Rs.
Addition made 1/s 40A(2)

40, 000/-.

Before invoking section 40A(2) of [T.Act,
some evidence to show

anre:

Faci

it has to be brought on record
that such expenditure is either emxcessive ox
asomable having record to the fair market walue of the services [
lities for which the payment is made.

OCBDT Circular No. 6-FP, dated 6th. July, 1968

Gy

ok

(i)

5- On Ground No. 12- That

GO

HHeld - Under tAE»e CBDT Circwular No. 6-F dated 6. Herdy, TGS, iE Is
sStated that no disallowarnce is to be mrade under s. A4 Trr respect of
the payments made to the relartives and sister concerrrs
o attempt to evade tax.

where there is
The matter of commercial expediency should be adjudged from the point
of view of the businessman concerned and Revenue cannot put itself in
the arm chair of a businessman to assume the role of ascertainment.
by Honble 1.T.A T,

on 836(1)(Gii) is at Para-6.1 of the order.
87 of the Paper bool.

In AY 2012-13 this issue already decided in favour of Assessce company
- Bench, Lucknow in the appellant’s own case in [.T.A.

™No. 460 /LKW /2016. The relevant portion of the Order of Hon’ble I.T_A_T.

Copy of order is at page 76 -
TUnder the similar sets of facts and circumstances, the Ld. C.I.T. (A)-1,
Kanpur in the appellant’s own case for JA. Y. 2013-14 has deleted the
addition made s 40A(2Mb) of T. T. Act.

On Ground No. -9 regarding disallowance of Travelling Expenses Rs.
2,91 .960/-. correct amount of addition upheld is Rs. 1.45.980.
3] C.IL.T. {A) as upheld the addition of
ad-hoc disallowance
Ld. A. O.

Rs. 1,945,980/ -

instead of 20% of ad-hoc disallowance made by
Mo specific defect /

being 10% of total
disallowance ha

deficiency in Bill and vouchers were identified and
bBeen made solely on ad-hoc ba

s.

Ld. CI.T.
G

€AY has
disallowance of deduction claimed wu/s SOTB(10) of I. T. Act, 1961,
of Re. 75,61,47 L/

erred in confirming the
Assessee in the Return of Income has wrongly claimed deduction

s SOTB(10Y of I. T. fAct.

(333D

The Correct amount of deduction was Rs.19,146, 402/

course of assessment proceeding, mandatory Form No. 10CCE was
also

19.46.402/-

Duringz the
Honble L. T.A

o

furnished in which total allowable deduction was given IRs.
The

Benech-E, in T No.
appellants own case vide order dated 11.04.2017 has se
A

aside thi
C X T, (A for A ¥. 2010-11 for readjudication.

in
of Honmble T.T_A_T. dated 12.04.2017 is at page 103 — 105.

127/LIEKW/2016
imsue to Ld. C.L'T. CAY. Allow ability of deduction is pending befor

Copy of Ordexr
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S. During the appellate proceedings, the assessee also filed

additional ground of appeal as under: -

“I1. That the approval u/s 142(2A) of the IT Act dated 13.03.2014 has not
been signed by Ld. CIT(Central) which is required as per law, thus the
present Approval is invalid as per Law and subsequent proceedings on the
basis of Audit Report are also invalid.”

5.1 However, at the time of hearing before us, the admission of
the aforesaid additional ground was not pressed by the Ld.
Authorized Representative (“AR”) for the Assessee. Therefore, the
additional ground is not being considered and this appeal has
decided in terms of the original grounds of appeal filed with Form

no. 36.

6. In the first ground of appeal, the assessee contended that
the assessment order is invalid and void-ab-initio being time
barred. In this regard, the following portions from brief facts of
the case (referred to in foregoing paragraph no.1 of this order) are

reproduced as under: -

“1. On Ground No.1, That the Assessment Order is invalid and void ab
initio as the Assessment being time barred.

(i) That after obtaining the approval from Ld. C.I.T. (Central), the Ld. A. O.
passed order u/s 142(2A) dated 21.03.2014 directing Assessee to get its
accounts audited from M/s D. C. Shukla & Co., Chartered Accountant,
Kanpur within 3 months from the date of service of this order. The Order
was served on the assessee and with M/s D. C. Shukla & Co., Chartered
Account on very same day. Accordingly, the limitation for Special Audit
was expiring on 21.06.2014.

(i) The time for completion of special audit was further extended till
31.07.2014 by the Ld AO and the audit report was obtained by that time
by the Ld AO.

(iij) In the Order sheet there is no Noting regarding extension of time so
moto given by Ld. A. O. to Special Auditor. Ld AO had not even mentioned
on which dated he has allowed the extension of Time.

(iv) On perusal of the Order sheet it is apparent that there is no noting in
the Order sheet regarding request of the Chartered Accountant and getting
approval from Ld. C.1.T. (Central) and for extension of time to complete the
audit Work by 31.07.2014. Copy of Order sheet entry, the same is at page
21-23 of the Paper book
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(v) Reliance is placed on Dr. Y.D. Singh B.R.D. Medical College vs. Deputy
Commissioner of Jncome-tax, reported in 20 Taxmann.com 174. Copy of
Order is at page _65 - 75_ of the paper book

vi Thus the extension is invalid and the subsequent assessment made on
the basis of invalid extension is liable to be quashed.”

6.1 Further, the relevant portion from written submission
(referred to in foregoing paragraph no. 2) is reproduced as

under: -

“2 Submission on Ground No. 1, That the Assessment Order is invalid and
void ab initio as the Assessment being time barred.

With due respect, it is prayed that Assessment Order passed u/s
143(3)/ 142(2A) of IT Act dated 29.06.2014 is barred by limitation. In this
regard, following facts are being submitted.: -

(i) That after obtaining the approval from Ld. C.I.T. (Central), the Ld. A. O.
passed order w/s 142(2A) dated 21.03.2014 directing Assessee to get its
accounts audited from M/s D. C. Shukla & Co., Chartered Accountant,
Kanpur within 3 months from the date of service of this order. The Order
was served on the assessee and with M/s D. C. Shukla & Co., Chartered
Account on very same day. Accordingly, the limitation for Special Audit
was expiring on 21.06.2014.

(ii) In the Assessment Order at Para-10, Ld. A. O. has observed that on
request of Chartered Accountant and after obtaining necessary approval
from the Ld. C.IT. (Central), the Chartered Accountant were allowed to
complete the Audit Work up to 31.07.2014.

(iii) No information w. r. t. extension of time was given to the appellant. It is
further prayed that we have also taken the copy of Order sheet entry on
perusal of the same, there is no Noting regarding extension of time so moto
given by Ld. A. O. to Special Auditor. We are submitting Copy of Order
sheet entry, the same is at page _2123_ of the Paper book. On perusal of
the same it is apparent that there is no noting in the Order sheet regarding
request of the Chartered Accountant and getting approval from Ld. C.LT.
(Central) and for extension of time to complete the audit Work by
31.07.2014.

It is further prayed that at Para-10 of the Assessment Order, the Ld. A. O.
had not even mentioned the date when he is allowing extension of Time. In
this regard, it is prayed that until and unless, the proper noting is not
made in the Order Sheet, no valid extension of time may be allowed.

In this regard, the Hon’ble I. T, A. T., Allahabad Bench in the case of Dr.
Y.D. Singh B.R.D. Medical College vs. Deputy Commissioner of Income tax,
reported in 20 Taxmann.com 174, observed as under: -

“Section 158BC of the Income-tax Act, 1961 - Block assessment In search
cases - Procedure for - Block period 1-4-1988 to 15-4-1998 - There being no
entry in order sheet regarding issuance and service of notice under section
143(2) on assessee, it could be said that no such notice was ever issued
and served on assessee and, therefore, block assessment made against
assessee under section 168BC, read with section 143(2), was wholly
illegal and not maintainable [In favour of assessee]”



ITA No.126/LKW/2016
Page 10 of 33

Copy of Order is at page - 65 — 76 - of the paper book.”

6.2 On perusal of the impugned appellate order dated
29.02.2016, we find that during the appellate proceedings in the
office of the Ld. CIT(A) also, the assessee had taken the plea that
the assessment was barred by limitation but the Ld. CIT(A)
rejected this contention of the assessee. The relevant portion of

the order of the Ld. CIT(A) is reproduced as under: -

“5.2 In ground no.2 the appellant has challenged that the assessment
order dated 26.09.2014 is barred by limitation. In this regard, the AR has
furnished written submission which is reproduced as under: -

1. Brief facts of the case are that during course of proceeding, Ld A.O
issued a show cause notice dated 07.02.2014 asking appellant as to why
order directing the audit as contemplated under section 142(2A) of the Act
be not passed fixing the date for compliance on 14.02.2014.

2. That after receiving above show-cause notice, assessee company has
filed its objection. On 20-02-2014, the proposal for special audit was also
sent to Ld. Commissioner of Income Tax (Central) by A.O. Approval for
special audit was granted by the Ld. Commissioner of Income Tax (Central)
on 19.03.2014.

3. That after obtaining approval from Ld. Commissioner of Income Tax
(Central), A.O passed an order u/s 142(2A) dated 21.03.2014, directing
assessee to get its accounts audited from M/s D.C, Shukla & Co,
Chartered Accountant, Kanpur within 3 months from the date of service of
order. The order was served on the assessee at local address on the very
same day and thus limitation for special order was expiring on 21 June,
2014. In the body of order at paral0 A.O has also observed that on
request of Chartered Accountant and after obtaining necessary approval
from the Ld. CIT(Central), the Chartered Accountant were allowed to
complete the audit work i) up to 31.07.2014. No information with regards
to extension of time was given to the appellant. The detailed submission in
this regards are being given in Para-11 onwards which may please very
kindly be considered.

4. That against the order U/s 142(2A) dated 21.03.2014, assessee filed
writ petition before the Hon'ble High Court of Allahabad which has been
dismissed by the Hon'ble Court vide order dated 13.05.2014.

That copy of audit report was furnished and finally assessment has been
completed Us 142(2A)/ 143(3) vide order dated 26.09.2014 which is barred
by limitation in view of the provisions of section 142(2A) read with
section!53 of the Income Tax Act, 1961.

6. Before going into any explanations, assessee would like to re-produce
the provisions of section 142(2A) and section 153 for ready references:

The provisions of section 142 2A is as follows:

(2A) If, at any stage of the proceedings before him, the Assessing Officer,
having regard to the nature and complexity of the accounts of the assessee
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and the interests of the revertue, is of the opinion that it is necessary so to
do, he may, with the previous approval of the Chief Commissioner or
Commissioner, direct the assessee to get the accounts audited by an
accountant, as defined in the Explanation below sub-section (2) of section
288, nominated by the Chief Commissioner or Commissioner in this behalf
and to furnish a report of such audit in the prescribed form duly signed
and verified by such accountant and setting forth such particulars as may
be prescribed and such other particulars as the Assessing Officer may
require :

Provided that the Assessing Officer shall not direct the assessee to get the
accounts so audited unless the assessee has been given a reasonable
opportunity of being heard."

The provisions of section 142(2C) read as follows:

2C) Every report under sub-section (2A) shall be furnished by the
assessee to the Assessing Officer within such period as may be specified
by the Assessing Officer:

Provided that the Assessing Officer may, suo motu, or on un application
made in this behalf by the assessee and for any ground and sufficient
reason, extend the said period by such further period or periods as he
thinks fit; so, however, that the aggregate of the period originally fixed and
the period or periods so extended shall not, in any case, exceed one
hundred and eighty days from the date on which the direction under sub-
section (2A) is received by the assessee.’

The Provisions of Explanation (ii) to section 153B read as follows:
Explanation. In computing the period of limitation for the purposes of this
section, —

Section 145 ******

(i) the period commencing from the day on which the Assessing Officer
directs the assessee to his accounts audited under sub-section (2A) of
section 142 and ending on the day on which the assessee is required to
furnish a report of such audit under that

sub-section: or

(ili) Fkkk kR

Shall be excluded.:

The proviso to Explanation (ii) of section 153B reads as follows:

Provided that where immediately after the exclusion of the aforesaid
period, the period of limitation referred to in clause (a) or clause (6) of this
sub-section available to the Assessing Officer for making an order of
assessment or reassessment, as the case may be. Is less than sixty days,
such remaining period shall he extended to sixty days and the aforesaid
period of limitation shall be deemed to be extended accordingly.’

7. Further clause (iii) of Explanation to section 153 of the Act deals with the
exclusion of period given in the order for getting the accounts audited from
the total period available with the Assessing Officer for completing the
assessment. The proviso to Explanation-1 speaks that when the time left
out with the A.O. after exclusion of the period given in the order for getting
the accounts audited is less than 60 days, such remaining period shall be
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extended to 60 days and the aforesaid period of limitation shall be
deemed to be extended.

8. Your good self may appreciate that in the appellant case, time left out
for completing assessment was less than 60 days and thus further it was
extended to 60 days available for completion of assessment commencing.

9. Your good self may please very kindly be appreciate that in view of the
proviso to Explanation (ii) of section 153B, A.O was having further time of
60 days for completing assessment and thus assessment should have
been completed on or before extended time but in our case, assessment
has been completed on 26.09.2014 and thus assessment is barred by
limitation.

10. That in the body of order, at para-10, A.O has observed that on request
of Chartered Accountant and after obtaining necessary approval from the
Ld. CIT(Central), the Chartered Accountant were allowed to complete the
audit work up to 31.07.2014 but no information with regards to extension
of time was given to the appellant.

11. Your good self may appreciate that though in section 142(2C),
discretionary power has been given to A.O empowering to extend time suo
motu, The proceedings under the Income Tax Act are quasi judicial. In the
case appellant no information was passed on by the A.O to assessee.
Discretion’ means that something is to be done within the discretion of the
authorities that something is to be done according to the rules of reason
and justice and not according to private opinion but in according to law
and not humour. It should not be arbitrary, vague and fanciful, but legal
and regular and it be exercised within the limit to which an honest man
competent to discharge his office ought to confine himself. There may be
something in the nature of the thing empowered to be done, something in
the object for which it is to be done, something in the condition under
which it is to be done, something in the title of the person or persons for
whose benefit the power is to be exercised, which may couple the power
with a duty. The following principles of natural justice have become part of
the income-tax law:

i) Audi alterampartem (hear the other side)
(i) Give reasons for decision
(iii) Act fairly, reasonably and without prejudice, on evidence.

12. Your good self may please very kindly be appreciate that appellant
was one of the affecting party of the decision and therefore before taking
into any decision, at least an opportunity of being heard may he allowed.
Denial of a right to a appellant on the basis on suspicion/gossip, without
cogent materials of support the action would not stand the test of
reasonableness and fair play, Discretion should be exercised by the
authority in whom the power is vested. There should be no inference of
exercise of such power being influenced by any order, instructions or
directions of any other authority.

13. The action of the A.O which has never been brought in the notice of
appellant before servicing of order u/s 142(2A)/143(3) dated 26.03.2014,
that time has been extended is violation of principle of nature justice. The
rule that no man shall be condemned unless he has been given prior notice
of the allegations against him and a fair opportunity to be heard is a
cardinal principle of justice. Moreover, even in the absence of any charge,
the severity of the impact of a discretionary decision on the interests of an
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individual may suffice in itself to attract an implied duty to comply with
this rule.

14. The relevant principles formulated by the courts, about the exercise of
discretionary powers, may be broadly summarized as follows:

The authority in which discretion is vested can be compelled to exercise
that discretion, but not to exercise it in any particular manner.

In general, discretion must be exercised only by the authority to which it is
committed.

That authority must genuinely address itself to the matter before it,

It must not act under the dictation of another body or disable itself from
exercising the discretion in each individual case.

In the purported exercise of its discretion, it must not do what it has been
forbidden to do nor must it do what it has not been authorized to do.

It must act in good faith, It must have regard to all relevant considerations.
It must not be swayed by irrelevant considerations.

It must not seek to promote purposes alien to the letter or to the spirit of the
Legisiuture that gives it power to act.

It must not act arbitrarily and capriciously.

Nor where a judgment must be made that certain facts exist can discretion
be validly exercised on the basis of an erroneous statement about these
facts.

15. Natural justice co-exists with, or reflects, a wider principle of fairness
in decision making and that all judicial and administrative decision-
makers have a duty to act fair . As stated, natural justice requires that
persons liable to be directly affected by proposed administrative acts,
decisions or proceedings be given adequate notice of what is proposed so
that they may be in a position (o) to make representations on their own
behalf; (b) or to appear at a hearing or enquiry (if one is held); and (c)
effectively to prepare their own case and to answer the case (if any) they
have to meet. Natural justice has various faucets and acting fairly is one of
them—(See KL Shephard v. Union of India AIR 1988 SC 686).Further LO in
Spackman vy. Plumstead District Board of Works 1985 (10) AC 229,
observed as follows:

“No doubt in the absence of special provisions as to how the person who is
to decide is to proceed, law will imply no more than that the substantial
requirements of justice shall be violated. He is not a judge in the proper
sense o the word but he must give the parties an opportunity of being
heard before him and stating their case and their view. He must give
notice when he will proceed with the matter and he must act honest] and
impartially and not under the dictation of some other person or person to
whom the authority is not given by law. There must be no malverisation of
any kind. There would be no decision within the meaning of the statute if
there were anything of that sort done contrary to the essence of Justice.”

16. 1t is legal fair play not to hurt any party without hearing him unless the
Act expressly excludes it. The Supreme Court in C/7 v. B.N. Bhattachargee
held that the legal position is that where a statutory provision does not
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exclude natural justice, the requirement of affording an opportunity of
being heard can be assumed particularly where the proceedings are quasi-
judicial.

17. The rule of natural justice requires that the authority before making an
order should give a notice. Notice embodies rule of fair play and must
precede the adverse order. It should be clear and precise so as to apprise
the party determinatively of the case he has to meet (Canara Bank y.
Debasis Das [2003] 4 SCC 557. Such a notice should contain reasons for
the proposed action. He, then affords an opportunity of hearing and,
thereafter, passes a speaking order considering the objections raised in
the manner known to law [General Exporters v. CIT [1998] 98 Taxman 257
(Mad.)]. It should contain tentative and prima facie conclusions of the
authority. the nature of the allegations, materials, copies of statement
recorded and documents collected by the authority on which he intends
relying, must be supplied to the concerned party Vijay Kumar Sharma v
Appropriate Authority [1997] 223 ITR 572 (Bom.).

18. It is a fundamental principle of natural Justice that that no material
should be relied upon against a party without giving him an opportunity of
explaining the same. The right to know the materials on which the
authority is going to take a decision is a part of the right to defend himself,
The authority, therefore, while taking action by virtue of the powers vested
in him and before making an adverse order in pursuance of such power, is
obliged to provide to the affected party a ‘reasonable opportunity of being
heard. Where an order iy likely to prejudicially affect a person, reasons
have to be recorded to give meaning and content to his remedy of appeal,
review or approach to a writ Court. Reasons would enable the aggrieved
party to show its cause in a better way. Article Id of the Constitution
provides that the State shall not deny to any person equality before the
law or the equal protection of the laws withinthe territory of India Article 14
thus contains an express constitutional injunction against the State as
defined in article 12 prohibiting the State from denying to any person (i)
equality before the law, or (ii) the equal protection of the laws.

19. Your good self may further be appreciate that what extension was
allowed or not is best known to the A.O or special auditor but before
extension of time, assessee should have been allowed once opportunity to
hear him and therefore, even if any extension of time was allowed, then
too, it was against sprit of nature justice and should be treated as no
extension of time was allowed.

In view of the above, it can safely be held that assessment was barred by
limitation deserves to be held as void and invalid assessment.

From the above, it may be seen that Ld. AR is unable to substantiate its
claim that order dated 26.09.2014 is barred by limitation. He has not

pointed out specifically any provision of the Act under which it is barred by
limitation. Therefore, this ground of appeal is dismissed.”

7. The Ld. CIT(A), in his impugned order, dismissed the
assessee’s contentions on this issue, holding that the assessee’s
side did not point out any specific provision of law under which
the assessment order can be said to be barred by limitation, and

also failed to substantiate the claim that the assessment order
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dated 26.09.2014 was time barred. During the appellate
proceedings in Income Tax Appellate Tribunal also, the position
remains the same. No specific provisions of law have been
brought to our notice by the assessee’s side to support the
contention that the assessment order is time-barred. Further, in
assessment order (at paragraph no. 20 at page 4), it is
categorically stated by the Assessing Officer that the auditor was
allowed to complete the audit work by 31.07.2014 and to submit
the copy of the audit report. It is also stated by the Assessing
Officer that the audit report was received by him from the auditor
in due time. Nothing has been brought for our consideration to
dispute this factual position as stated by the Assessing Officer. In

view of foregoing, first ground of appeal is dismissed.

8. Ground Nos. 2 to 13 of the appeal are regarding various
disallowances made by the Assessing Officer. We are taking these

disallowances one by one.

0. The Assessing Officer disallowance an amounts of
Rs.21,86,041/- being interest paid to bank for credit facility; on
the ground that the huge amount of interest fees
disallowance/advance/loans made by the assessee to cash
source/directors and their relatives, as also towards advance for
loan vide impugned appellate order dated 29.02.2016. The Ld.
CIT(A) is confirmed this disallowance. As regards, disallowance of
Rs.21,46,041/- out of interest expenses paid by the assessee
(ground no. 3 of appeal), at the time of hearing before us, the Ld.
AR for the Assessee relied on the written submission, the relevant

portion of which is reproduced as under: -
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SUBMISSION ON GROUND NO. 3- ADDITION OF Rs. 21,46,041/" BY
DISALLOWING INTEREST PAID TO BANK u/s 36D of I. T Act.

Detailed submissions were made before Ld. Commissioner of Income
Tax (Appeals) which were reproduced in the Ld. C.I.T. (Appeal) Order
at page 23 to Page 38 of the Appellate Order.

It is prayed that the said Banlk Loan was taken in A. Y. 2003-04 and
the said amount is outstanding since last seven years. MNo disallowance
of Interest paid on bank Loan has been made ws 36(1)3Ei1) up to A X.
2010-11. In support of the above, we are submitting copy of
Assessment Order of A. Y. 2009-10 and 2010-11, same are at Page __24

- 41___ of the Paper book.

It is further prayed that on perusal of the submissions reproduced in
Assossment Order that the advances to Directors were also old brought
forward balance and up to A. ¥. — 2010-11, no disallowances were made
t. Interest paid to Bank u/s 36(1)(iii) of I. T. Act. up to AY- 2010-

w. T
11.

It is prayed that Assessee has already demonstrated that the Assessee
company has following interest free funds:-

[EY] Share Holder Fund Rs. 300598891/-.
{b) Current Liabilities & P isi Ra. 853760610/~
TOTAL: Rs. 654359501/~

Copy of Audited Balance Sheet and Profit and Loss

vear ending 31.03.2011 is at page __42 - 54___ of the paper book.

Thus the total Interest free funds were available
65,43,569,601/- and the advance to Directors up to 31.03.2010 was Rs
in A. ¥. 31.03.2011 Rs. .
31.03.2012 Rs. 4,75,71,927/-.

3,90,37.285/- and

TOTAL INTEREST FREE

are as under -

C : 4,54,36,325/-
Which is only approximately

to the tune of Ra.

FUNDS. The break-up of the above Loans

Sr. | Name Opening Closing Balance as
No. Balance Balance as | on
31.03.2010 on 31.03.2012.
31.03.2011
1 Smt. Ritu Arora 2323929.00 2876680.00 3571791.00
2 Smt. Sandeep Kaur 50000 50000 150000.00
3 Sri Aman Deep 9858833.75 11855639.00 12105416.00
Singh
4 Shri Arvinder Singh T094877.75 T267986.00 7611952.75
5 Shri Ramandeep 9313004.30 10177781.00 20719499.30
Singh
6 Shri Satbir Singh 3129748.95 7133722.00 6740880.95
T Shri Yuvraj Singh 1093998.95 1272668.00 1409471.95
8 Smt. Mahender 16917156.75 2161594.00 2401234.75
Kaur Arora '
o Smt. Ginni Singh 0.00 7007.00 14014.00
10 Smt. Rhea Singh 2381619.00 2947559.00 13620843.00
11 Smt. Gurpreet Kaur 0.00 100000.00 150000.00
12 Smt. Ravindra Kaur 496620.00 35869.00 161629.00
Total 39037285.00 | 45436325.00 | 47571927.00

Following are the Interest bearing funds being Bank Loans taken by
the Appellant in A. Y. 2003-04. The outstanding borrowed funds are as

under -

Particulars As on | As on | As on
81.03.2010 | 31.03.2011 31.03.2012

B.O.B., C. C. Afe No. 5011. 12941611 126965685 132055670

B. O. B, C. C. Afe No. 8040, 1014091 999313 1014770

Interest paid on Bank Loan 2119316 2186041 2725515

On perusal of the above details, it is evident that N

. o Fres
been taken from the Bank during A. Y. 2010-11, 2011_121'3!:1}:‘11420;{12_11188
enly Interest has been paid/oradited on Onenime Falarms b Wt e |

Account for the

and
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ézﬂhsiro?zﬁlger;‘ml of the details of the Loan taken from Director
Loan ou-tst.a e the Loan outstanding was Rs, 3,90,37,285/- and the
i, ofll,lo ng as on 31.03.2011 Rs._4,54,36,325/-. Thus, ther‘e is
o an to Directors R4. 63,99,740/ These funds were givens
1 OWN resources being Profit for the year and Interest free funds
3Vaﬂal.)‘l-e as_per Balance Sheet.., As no disallowance of Interest ufs
' 1 (iii) of I. T. Act has been made up to A. Y. 2010-11, therefore, in
the inecrease in amount of loan to the tune of 63,99,740/= during the
year, no corresponding disallowance of Interest paid to Bank on Old
Outstanding during the year should be made.

WITHOUT PREJUDICE TO ABOVE

It is prayed that Assessee Company has much more excess of Interest |
free funds being 92% , hence no disallowance of Interest paid to bank |
Rs. 21,46,041/- on old outstanding Bank Loans should be made ufs
36(1)(ii) of L. T. Act during this year as no fresh loan has been taken
during the vear from bank.

It is further prayed that in the facts and circumstances of disallowance
of Interest upheld by Ld. C.LT. (A) in A. Y.-2012-13. The Hon'ble
I.T.AT. A- Bench, Lucknow in the appellant’s own case in I.T.A. No.
460/LKW/2016 has after considering the above stated facts, deleted the
addition. The relevant portion of the Order of Hon’ble 1. T.A.T. which

is Para-9 is reproduced as under:-

Para 9 - Ground no. 5 relates to addition of Rs.29,54,329/- ufs. 36(1)Gii)

of the Act. In this respect Ld. Counsel submitted that this disallowance

has been made without establishing that borrowed fund were utilized

in making interest free advances. Ld. Counsel submitted that interest

free advances were given out of own funds, details of which were

furnished before the Ld. AO. Ld. Counsel also submitted that advances

to the directors of the company were not advances but were made

under imprest to meet the cost of purchase of material and expenditure

for the assessee. It was submitted that when these advances are given

to directors for the said purpose, accounts of the directors are debited
and corresponding eniries are made in cash book. When the directors
give details of expenditure incurred by them, corresponding entries are
made by crediting cash in the name of the directors and debiting
corz ding expenditure. Ld. Counsel referred to the details of

interest free funds available with the assessee to the tume of
Hs.63,85,43,085/- and the advance to directors as on 31.03.2012 at
As.4, 75, 71,927/ He thus, submitted that it is only around 7% of total
interest free funds. Ld, C ! further submitted that during the year,
the increase in advance to directors is of FRs 85,354,642/ only. These
funds were given from own resources being profit in the year and
interest free funds available as reported in the Balance Sheet and,
therefore, no disallowance of interest is called for as made by the

authorities below. Ld. Counsel also to the findi of Ld.
CITA) for AY 2013-14 to brft that 7 127 made in AY
2013-14 has been deleted for the

8.2, From the factual matrix, we take note of the fact that assessee has
fts own interest free funds which are sub ially more as ed
the interest free advances given by it, which does not have any adverse
impact on the claim of interest expenditure made by it in the P&L
Acecount. Considering the over all facts and circumstances of the case
and the explanation furnished by the Ld. Counsel, we direct to delete
the addition made in this respect. Accordingly, ground no. 5 is allowed.

Copy of said order is at page 76 - 87 of the Paper book.

It is further prayed that wunder the similar sets of facts, now
disallowance of Interest paid to bank has been made in A. Y. 2013-14.
Copy of Ld. C.I.T. (A) order dated 04.01.2017 for A. Y. 2013-14 is at

page __65 — 60 __ of the Paper book.

r 1

[2019] 102 taxmann.com 52 Section 36(1)(iii) of the Income-tax
(SC), Hon’ble SUPREME | Act, 1961 - Interest on borrowed
COURT OF INDIA in case | capital (Interest free loans to

| of subsidiaries) - Assessment years
Cénintisaioner of T e | 2003-04 to 2006-07 - In course of

Tax v.Reliance Industries |2S ent, A ng  Officer
Lid.* rejected assessee's claim under

= section 36(1)(iii) taking a view that

interest would mnot have been
payable to banks if funds were not
provided to subsidiaries - Tribunal
finding that interest free funds were
available to assessee which were
sufficient to meet its investment in
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Fsubsidiarjes, allowed assessee's

claim - High Court upheld order
passed by Tribunal - Whether on
facts, impugned order passed by
High Court did not require any
interference - Held, yes [Para 8] [In
favour of assessee]

Hon'ble Income Tax
Appellate Tribunal,
Lucknow Bench-SMC,
Lucknow in LT.A. No.
23/LKW/2019, A.Y.-2014-
15, in the appeal of M/s
Mahendipur ~ Balajilmpex
Pvt. Ltd., Kanpur Vs. DCIT,
Central Circle-II, Kanpur .

9. Heard. The assessee has
advanced interest-free funds to the
tune of Rs.1.85 crores. Schedule 3
(APB:10) to the assessee’s balance
sheet shows issued, subscribed and
paid-up shares of Rs.15.14 lakhs.
Schedule 4 (APB:10) states the
assessee’s reserves and surplus {o be
at Rs.2,41,30,293/-. So, the assessee
has funds of Rs.2,56,70,293/-. This
amount is more than the amount
advanced, of Rs.1.85 crores, by
Rs.71,70,293/-. Hence, the mnon-
interest-bearing funds available
with the assessee are more than the
amounts advanced. There are
sufficient funds available with the
assessee, in the form of paid-up
share capital and reserves &
surplus, other than the borrowed
money, for advancing the amount of
Rs.1.86 crores.

10. It stands well settled that if
there are interest-free funds
available with the assessee,
gufficient to meet its investments
and at the same time, the assessee
had raised a loan, it ean be
presumed that the investments were
from the interest-free funds
available. In the present case, this is
so. This material, in the shape of

Schedules 3 & 4 of the assessee's
balance sheet, was available with
the A.O. However, the A.O, in utter
disregard/oblivion thereof, illegally
made disallowance under section
36(1)(iii) of the Act, as per which,
the amount of interest paid in
respect of capital borrowed for the
purposes of the business or
profession shall be allowed as
deduction in computing the profits
and gains of the business and
profession, i.e., income referred to in
section 28 of the Act. The A.O
further went wrong in observing
that the assessee had “submitted
nothing evidentiary to prove that
there is mno nexus between the
money borrowed and the money
advanced”. It is under the law, the
A.0O's onus to prove the mnexus
between the borrowed amount and
the sums advanced. The A.O failed
to discharge such onus and to prove
that the assessee had “diverted the
advance borrowed for making
interest-free advance”. The assessee
had, in its reply (reproduced at page
2 of the assessment order) to the
A.O, specifically stated that it had
sufficient interest-free funds, as
appearing in Schedules 3 and 4 of its
audited balance sheet. The A.O, in
the assessment order, has nowhere
held that this stand of the assessee
was incorrect. This also answers the
objection raised by the 1d. D.R.

11. In view of the above, finding the
same to be justified, the grievance of
the assessee is accepted. The order
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under appeal is reversed. The
disallowance made by the A.O is
deleted. |

9.1 As stated in the aforesaid written submission, the Ld. AR
for the Assessee submitted that in similar facts and
circumstances of the case. This issue has been decided in
assessee’s own favour by the aforesaid order dated 20.02.2023 of
ITAT (in ITA. No0.460/LKW/2016) of Income Tax Appellate
Tribunal (“ITAT”) Lucknow Bench in assessee’s own case for AY.
2012-13. Ld. DR for the Revenue relied on the orders passed by
the AO as well as Ld. CIT(A). No facts and circumstances of
provision of law have been brought for our consideration from
either side to distinguish the present case before us from
assessment year 2012-13. In view of the foregoing and
respectfully following the aforesaid order dated 20.02.2023 in
assessee’s own case in ITA. No.460/LKW /2016, we decide the
issue in the present appeal also in assessee favour and direct the
Assessing Officer to delete the aforesaid disallowance of

Rs.21,46,041/-.

10. Further, the Assessing Officer made disallowances of
Rs.36,000/- on account of Director Sitting Fees and of
Rs.2,40,000/- paid as Directors Remuneration. At the time of
hearing before us, the Ld. AR for the Assessee relied on the
written submission, the relevant portion of which is reproduced

below: -



Submission_on_Ground No. 4 -Regarding disallowance of Director’s
sitting fee tor Remuneration of Rs. 2,40,000/

The Ld. Authorities below has not brought out any contrary material
except their own observation “that during the last 3 — 4 years R:o
57,12,000/ has been paid during the year as Annual R.emune'ratmn 2
the Directors as against Rs. 54,72,000/- which was paid during A Y.
2008-09 to A. Y.-2010-11. As such an accretion to the remuneration to
the Directors has been found at Rs. 2,40,000/- during t‘be year which is
baseless, without any supporting evidence and .a.rccardmg..{y the same 15
being disallowed and added back to the total income of the Assessee
Company.”

Similarly, Rs. 36,000/- Director’s sitting fee is being disallowed.

Tt is prayed that before invoking section 40A(2) of 1.T.Act, it has to l‘fe
brought on record some evidence to show that such expenditure is
either excessive or unreasonable having record to the fair market value
of the services / facilities for which the payment is made.

Further the CBDT Circular No. 6-P, dated 6th. July, 1968

“Held : Under the CBDT Circular No, 6°P. dated 6th. July, 1968, it is
stated that no disallowance is to be made under s. 40A(2) in respect of
the payments made to the relatives and sister concerns where there is
no attempt to evade tax.

This Circular has been considered in the following case Iaw :-

HIGH COURT OF BOMBAY in the case of COMMISSIONER OF INCOME-TAX v.
INDO SAUDI SERVICES (TRAVEL) (P.) LTD., (Reported in 219 CTR 562).

It is further prayed that in the facts and circumstances of disallowance
of Interest upheld by Ld. C.I.T. (A) in A. Y.-2012-13. The Hon'ble
LT.AT. A- Bench, Lucknow in the appellant’s own case in 1.T.A. No.
460/LEW/2016 has after considering the above stated facts, deleted the

addition. The relevant portion of the Order of Hon’ble I.T.AT. which is
Para-6.1 is reproduced as under :-

6. Ground no. 2 is in respect of addition of Rs.7,20,000/- on account of
directors’ remuneration being treated as excessive w/s. 40A(2) of the
“ct. In this respect, Ld. AO had made a disallowance of Rs.14.40,000/-
out of which Ld. CIT gave a partial relief and sustained

CA)
disallowance of Rs.7,20,000/- and the assessee is in appeal before the
Tribunal.

6.1. The moot point of contention by the Ld. Counsel is that authorities
below have not brought out any contrary material except their own
observations which are based on surmises and conjecture, to
demonstrate that the remuneration paid to the directors is excessive.
Ld. Counsel also referred to the book results of five years which were
produced before the Ld. AO, to demonstrate that the allegation of Ld.
AO that there is substantial decrease in the turnover and net profit of
the company as against substantial increase in the remuneration of

directors is factually incorrect. The said book results are tabulated
below:

Asscesment Businces Net Profit Director's l
Year Receipts Memuneration
2009-10 459515421.00 23960553.33 5472000.00 |
2010-11 279730491.00 14571553.81 5472000.00 |
2011-12 235197601.00 12010165.81 5712000.00 h
2012-13 204923876.00 6990086 40 6432000.00 |
2013-14 206973004.00 9951415.44 6432000.00 \
6.2

Ld. Counsel also submitted that remuneration to directors is
legitimate business expenditure and has not been held to be bogus. The
matter of commercial expediency should be left to the businessman
concerned or the board of directors and Revenue cannot put itself in the
arm chair of a businessman to assume the role of ascertainment, how it
is a reasonable remuneration having regard to all the circumstances.
Further, it was submitted that nothing has been brought on record to
show, why the payment of remuneration to directors is excessive. Tn
this respect., reliance is placed on the decision of Hon’ble High Clourt of
Bombay in the case of CIT Vs. Indo-Saudi Services Travel Pvt. Ltd. 219
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QTR 562. Ld. (’fou_nsel also submitted that in the similar set of facts and
circumstances in the assessee’s own case for AY 2013-14, Ld. CIT{A)-1,
Kanpur has deleted the addition made by Ld. AD u/s. 40A(2) of the Act.

6.-3. Considering the factual matrix in the Ppresent case, we note that
directors’ remuneration paid by the assessee against the turnover and
net profit of the assessee in past five years demonstrate the legitimacy
of the expenses incurred by the assessee and the benefits derived by it
from the same. We also note that the payment made to directors is not
bogus for which nothing has been brought on record by the Ld. AO.
Thus, we are in agreement with the submission of the Ld. Counsel that
once it is established that remuneration has been paid to directors then
Revenue cannot put itself in the arm chair of a businessman to assume
the role of ascertainment, how it is a reasonable remuneration having
regard to the facts and circumstances of the case. In such a case,
matter of commercial expediency should be left to the businessman
concern or the board of directors. Accordingly, we are inclined to find
favour with the submission of the Ld. Counsel and direct to delete the
disallowance made in this respect of Rs.7,20,000/-. Accordingly, ground
no. 2 is allowed

It is further prayed that under the similar sets of facts and
circumstances, the Ld. C.I.T. (A)-1, Kanpur in the appellant’s own case
for A. Y. 2013-14 has deleted the addition made u/s 40A(2)(b) of 1. T.
Act. The finding part is reproduced here under:-

‘Section 404(2)(a) of the Act
first concluded that the

"It is well settled ﬁbﬂt ﬂ!spm_ y
cannot have any application ‘unless i

a bl

oD re was e ive or unreas . as held in the case of
Upper India Stesl Manufacturing and Engineering Co. Private Limited,
117 ITR 569(5C).

In the instant case, A. O. has not brought any evidence on record to

show why the pay t of r tion to Director excessive ba'w'n'g
regard to either -

(a) Fair market value of the Services or facilities; or
®) The legitimate needs of the business of the Assesse
[ The benefits derived by or accruing to the assessee on recEipt ar

such services or ficilitios,

Z eration was approved as per Board resolution,
z;;if"e:biﬁzt;:: ;:;u:efnne the A. O. dmiug the coursid of E:ssbe:in;e:‘:
proceeding. A. O. has not brought any mate_n&.l on reco; s. oFy 2
the remuneration made to 1ys. dir are
unreasonable.

eration has been paid to Directors in
nor the Court can put itself in the

Once it is established that remun
the role of ascertaining how

that the

ar hair of a busii and z
much Iis a a‘ Bl T - tic having regard to all the
circumstances. .

The ofa Iie and should be wisely left to the

5598
d or the Board of Directors.

ble I is all d on this

Addition made is therefore, not
sround.”

In view of the above facts, it is prayed that the issue is cov:ared by the
Order of Hon’ble I. T. A. T. in the Appellant’s own case in ITA No.
460/LKW/2016 for A. Y. 2012-13, hence the addition may kindly be

directed to be deleted.

10.1 As stated in the aforesaid written submission, the Ld. AR
for the assessee submitted that in similar facts and
circumstances, The issues have been decided in assessee’s own
case by the aforesaid order dated 20.02.2023 (in ITA.
No.460/LKW/2016) for AY. 2012-13 of ITAT Lucknow Bench. Ld.
Sr. DR for the Revenue relied on the orders passed by the AO as
well as Ld. CIT(A) but no facts and circumstances or provisions of
law have been brought for our consideration from either side to
distinguish the present case before us from assessment year
2012-13. In view of the foregoing, and respectfully following the

aforesaid order dated 20.02.2023 in assessee’s own case in ITA.
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No.460/LKW /2016, we decide these issues in the present appeal
also in assessee favour and direct the Assessing Officer to delete

the aforesaid disallowance of Rs.36,000/- and Rs.2,40,000/-.

11. The Assessing Officer disallowed an amount of
Rs.2,62,658/- incurred by the assessee towards festival expense.
The Ld. CIT(A) confirmed this disallowance. At the time of hearing
before us, the Ld. AR for the assessee submitted that this issue
was raised by the assessee before the Ld. CIT(A) but the Ld.
CIT(A) did not adjudicate on this issue. He submitted that this
issue may be restored back to the file of the Ld. CIT(A) with the
direction to decide this issue on merits. The Ld. Sr. Departmental
Representative (“DR”) for Revenue expressed no objection to this.
In view of foregoing, we restore this issue to the file of the Ld.
CIT(A) with a direction to adjudicate the issue on merits in
accordance with law after providing reasonable opportunity to

the assessee.

12. The Assessing Officer disallowed an amount of Rs.21,549/-
on account of interest on TDS. The Ld. CIT(A) confirmed this
disallowance. At the time of hearing before us, the Ld. AR for the
assessee did not press the ground against the aforesaid
disallowance. Accordingly, the disallowance of Rs.21,549/- is
confirmed. This ground of appeal being not pressed by the

assessee is dismissed.

13. The Assessing Officer disallowed an amount of Rs.95,632/-
claimed by the assessee as preoperative expense. Vide impugned
appellate order dated 29.02.2016 of the Ld. CIT(A) confirmed this

addition.

13.1 At the time of hearing before us, the Ld. AR for the assessee

relied on the submissions made during the appellate proceedings
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in the office of the Ld. CIT(A). The relevant portion of the
impugned order of the Ld. CIT(A) is reproduced as under: -

“6.3 Ground no. 8(7) & 18 pertains to addition/disallowance of pre
operative expenses. The relevant portion of assessment order dealing with
the addition is reproduced as under: -

s D'm'ng fie year, assessee has debited Ry 1.91,264/- towards amortization af preaperative experves,
< Normally cuortization of this expendinure is permited w4 35D of Income Tax Act [951. In this case, i1 the
spirit of said section 33D of Income Tax Act 961 the asscssee has been claiming Rs. 95,632/ as
nortization of pre-operaiive '
expenses i eardier years This year, assesvee hays claimed entive residual amount il 9I.2635 in Profit &
Loy account. Luoking v earlier year cloimed deductinns. the assesses should heve claimed Rs. 95,6325 only
fowardy amortization of pre-operative expenses in current year instead of claiming Ry, 191,264~ in profit
and loss account. :

As such, Rs, 95,6325 it was propesed to be disallowed and added with toial income of the assessee company.

in ;amplimmc ‘o the above query, assessce furnished following submission vide its reply filed on 12.09.2014 as
snder-

“That as required, assesses is firnishing herewith the deiails of pro-aperarive expenses sritten o 13, 19,2645 [y
Hhis regards it is subwtted that as per provisions of section 35D, assessee fs entitled to amortize preliminary expenses in
' tert sucressive previous vear beginning witl: the previous year in wiich the business is commenced. i o case, dae fo
o werking, assessee wes claming lower @nount s amertization in earfier years and this was the last year which
wess et for claion: eof‘experaias, ard acenrdingdy entire balance amount has been claimed cs comomization of preliminay:
exprreser i the wear urder assessnens”
Vide the reply submitted, the assessec has admitted thai it had made wrong claim of the deduction of Pre-
aperative expesises wis 350 in carfier years and has cloimed the bealonce amount. periaining o the
pears, during the year wnder considecation whick iv not permivibie under the provivions of i
Acvardingly, Rs. 95,632/ is being disallowed and added to the wial income of the axvexvee compay.

{Adddition - Rs. 95,632

In this regard, appellant furnished its written submission, relevant portion of which is also

|reproduced as under:-

b The brigf fizcis of the case are that Jurimg the year, assessee has writeaff preliminary and preoperative
eNpenses 1o the excent of fs. 1,94, 2645 a5 aainst carlicr elaims of Rs 93632~ The 4.0 kas thes disallowed

the claim as excessive.
cesser would {ike o resproduce the provisions of section 35D for vour sood self kind

it dhsiv veggards first,
Perasal
- (1) Where an assessee, being an Indian campany or a

350, isation of cortain pretimi s
Person (other than a companyt whe is resident in India, incurs, after the 31st day of March, 1970, any

expenditure specified in sub-section (2),
B before she commencement of his business. o )
1) fer g commeneenent of his business. in conmection with the extension of his undericking or i connection with
¥ Setting upr o vy suntt, dhe assessee shall, in aceardance with and subject o the provisions of his section, be
Hitwerd 4 decteerion of vt equal to o~ fenth of such cxpenditure for cact of the i sucersive previous
I bgiining with she presvious year in which (s ieiness commences or. s ihe case may by, fe previows year in

st the excension of the undertaking is complered ur thi new unit commences production or operation :

Provided that where an assessec breurs afh
£2). tre provisions of dhiv sub-seciion shail have effecr as if for the words “an amonnt equal o o

sdlitere Jor each of the xuecessive. previous yoars”. the words an amount cqual o >
iture: fior each of the five suceessive previos yeors™ fud been substicutod

"t 3ist day of Aarch, 1995, anv cxpenditure specified i swb-section
senth of sucl
Fitids ot seach

(2} The expenditure referred to in sub-section (1) shail be the expenditure specified in ary one or more of the
fallowing clauses, namely.—

(ol expenditure in conrection with—

i) preparation of feasibility report:

(i) preparation af praject repor:

it} canducting markat survey oF any otker survey necessary for the business af the assessee:

{iv) engincoring services redating fo the business of the assessee

Provided thar the work in fon with she m of the v report or the project report or
canducting af marker swrvey or of any other sunev ar the engineering services referred tw in this
carried et by the axsexses himsell or by a concern which i

Board; -

I the time heing appreved in whis behalf by the

() legal charges for drafting any agreement between the assessee and any other person for any pwpese relating 1o
the setting wp or conduct of the business of the assessee;

is o compuny. alse expendity

fc) where the assessec.

0 prrinsivg of the caricd Articles of ; ) .
By vy e fees o registering the ooy s 11 provivians of the Compantes At JYSA L of 19565
being

:
isement of the

in commection with the ssue, for public subseripiion, of shaves in or debentures of the compan
U0 underwriting commission, brokerage and charges for drafiing, oping. pristing and adve

Prospeetuy.

) such pther irems of expendivure (nol being expenditure sligible for any allowance or dedueiion nneler any
other provision of this Act) as made be preseribed.
3) Where the aggregate amowt of the expenditure referred to i sub-section 21 excecds an amount calculared

I al e el ome-helf percent -

i
i

O the cens ety o

:’;,[: £TI o Ehe e e compny. <t i i) of the company. af the capital ol in the
Bt o o e otawinre e it I O or the purpose of Computing the deduction allowably wids subsection
By Comipany, the excess shall be i@imore
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regate amouns of
isions of this sub-secr

year inwhich the business is commenced. In our case, due to wrong working, assessee was claiming lower amount as

amortization in earlier years and this was the last year which was left fov claim of expenses, and accordingly entive
balance amount has been claimed as amortization of preliminary expenses in the year under assessment.

T view of the above, your honcur is requested to allow the claim and oblige.

64 I have carefully gone through the assessment crder, written submission as well as
ﬂzr‘bcl arguments made by the Ld. A.R.. I do not find force in the submission of A.R. The
appellant can claim only 1/10™" of expenditure for each of the eligible assessment year
according to section 35D, Appellant cannot claim precperative expanses more than this. In

View of this the addition made by A.O. is hereby confirmed.

13.2 The Ld. Sr. DR for the Revenue relied on the orders by the
AO and the Ld. CIT(A). On perusal of the impugned order of the
Ld. CIT(A), we find that the decision of the Ld. CIT(A) confirming
addition on this issue is in accordance with law. Having regard to
the facts and circumstances of the present appeal before us, no
material has been brought for our consideration to persuade us
to interfere with the order of the Ld. CIT(A). In view of the
foregoing, the disallowance of Rs.95,632/- is confirmed and the

assessee’s ground of appeal on this issue is dismissed.

14. The Assessing Officer disallowed an amount of
Rs.2,91,960/- claimed by the assessee on account of Travelling
Expenses. The Ld. CIT(A) is confirmed this disallowance. At the
time of hearing before us, the Ld. AR for the Assessee relied on
the written submission, the relevant portion of which is

reproduced below: -

Submission on Ground No. -9 regarding disallowance of Travelling
Expenses Rs. 2,91.960/-, correct amount of addition upheld is Rs.
1.45.980/-

It jls prayed that Ld. C.I.T. (A) as upheld the addition of Rs. 1,45,980/-
being 10% of total ad-hoc disallowance instead of 20% of ad-hoc
disallowance made by Ld. A. O.

The Ld. C.I.T. (A) afier going through the details submission made by
the Assessee which is reproduced in the C.IT. (A) order from Internal
page 49 to 57 of the CIT (A) order.

The Ld. C.L.T. (A) restricted the addition to 10% by stating that “zhar
the s_ppe:llant company has failed to justify the purpose of each journey,
destination, particulars, name of the director or employee who used

vebiclq etc and no log book was maintained and also the personal use
of vehicle cannot be ruled out.”



ITA No.126/LKW/2016
Page 25 of 33

It is prayed that during the course of Assessment Proceeding as well as
before Special Auditor entire bills and vouchers, supporting evidence
and purpose of use of the vehicle has been explained. Part of these
details were also reproduced in the Assessment Order at page 33 .

It is prayed that No specific defect / deficiency in Bill and wvouchers
were identified and disallowance has been made solely on ad-hoc basis.
The same is not permitted as per law as held by Hon’ble Supreme Court
in the case of CIT Vs. Walchand and Co. Limited reported in 65 ITR 381 (8C),
where in the lordships held as under :--

“In apply the test of commercial expediency for determining whether the
expenditure was wholly and exclusively laid out for the purpose of the
Busi; z. bie of the expenditure has to be adjudged from the
point of view of the businessmen and not of the Revenue. o

Copy of Full case law is at page 88— 91 of the Paper book.

Similar view was taken by Hon'ble Supreme Court in the case of Travancore
Titanium Products Limited Vs. C.I.T. reported in 60 ITR 227 {(SC). Copy of
Full case law is at page 92 — 95 of the paper book.

Further, following case laws are also relevant on this issue -

1- | [2018] 99 taxmann.com 2 | Section 37(1) of the Income-tax Act, 1961 -
84 (S0) SUPREME | Business expenditure - Allowability of (Onus
COURT OF INDIA in the | to prove) - In course of assessment, assessee
case of claimed deduction of expenses towards bricks,

machinery repair, cartage, labour expenses

Principal Commissioner | etc. - Assessing Officer disallowed 10 per cent

of Income Tax v R.G.| of said expenses on ground that insufficient

Buildwell Engineers | evidence was adduced - Tribunal set aside

Litd.* paid ad heoe disallowance on two grounds,

- firstly, assessee's books of account were not

rejected mnd secondly, such expenses were

allowed consistently in post in scrutiny

. | assessments - High Court upheld order passed

Copy of Full Case law is | by Tribunal - Whether SLP filed against view

at page __96 - 97 of | taken by High Court was to be dismissed -
the paper book. Held, yes [Para 2] [In favour of assesseel

2 | Before, The Hon’ble | 4.1 As regards the other grounds of appeal,
Members, Income Tax which are against the ad hoe disallowance, T
Appellate  Tribunal , | find that the Assessing Officer has nowhere in

[ Bench-SMC, Tucknow, | the assessment rejected the books of account
ITA No. 4T4TKW/2019, | and has simply disallowed certain expenses to
AY.-2014-15 in the |cover up the possible leakage and
appeal of Shri Rajendra | iFregularities. The making of ad hoe
Kumar Chowdhary, | @isallowances, without rejection of books of
Faizabad Va. Income Ta:; account and without pointing out any
| Officer-11, Faizabad. discrepancy in the books of account, is

Copy of Full Case law is
at page _98 - 102__ of the
paper book.

contrary to law. The learned CIT(A) himself
has deleted 50% of the ad hoc disallowances
but in my view the additions itself are not
sustainable in view of the decision of various
Benches of the Tribunal wherein it has been

held that without rejection of books of account
and without pointing out any discrepancy in
the books of account, the ad hoc disallowance
cannot be made. The Allahabad Bench of the
Tribunal in the case of Shri Sanjeev Vaish vs.
ACTT in LT.A. No.l84/Allahabad/Z018 vide
order dated 19/12/2018 has held that no such
ad hoc disallowance can be made without
rejection of books of account and has held as
under:

“6. The facts are not disputed. It is settled
law that where the taxing authorities do
not point out any defect in the claim of the
assessee, nor are the books of account
maintained by the i no
such ad hoc disallowance at a whimisical
figure can be made and the claim of the

ired to be as such.
In this regard, reference can be made to
the following decisions:

1. ACIT vs. Allied Construction [2007] 106
TTJ 616 (I.T.A.T. Delhi Bench.

2. Seasons Catering Services (P) Ltd. vs.
DCIT [2010] 43 DTR 397 (LT.A.T. Delhi
Bench)

3. M/s Kanha WVanaspati Ltd. wvs.
[2008] 7 MTC 339

Benc

JCIT
(I.T.-AT. Lucknow

4. CIT vs. Subhash Chand Agarwal [2013]
58 SOT 122 (LT.AT. Allahabad Bench) |

7. In view of the above, the grievance of
the is found to be justified. T

accepted as such. The additions made |
are, hence, deleted in their entirety.” \

of the above, the ad hoc\

5. In view \
gustained by CIT(A) are|

disallowances
deleted.

14.1 As stated in the aforesaid written submission, the Ld. AR

for the that

Assessee submitted

in similar facts and

circumstances the issue regarding Travelling Expenses has been
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decided by the aforesaid order dated 20.02.2023 (in ITA.
No.460/LKW/2016) of ITAT Lucknow Bench in assessee’s own
case for AY. 2012-13. Ld. Sr. DR for the Revenue relied on the
orders passed by the AO as well as Ld. CIT(A). No facts and
circumstances or provisions of law have been brought for our
consideration from either side to distinguish the case before us
from assessment year 2012-13 from the present appeal before
us. In view of the foregoing and respectfully following the
aforesaid order dated 20.02.2023 in assessee’s own case for AY.
2012-13 in ITA. No.460/LKW /2016, we decide the issue in the
present appeal also in assessee favour and direct the Assessing

Officer to delete the aforesaid disallowance of Rs.2,91,960/-.

15. The Assessing Officer made disallowance of an amount of
Rs.84,375/- under section 40a(ia) of the Act on the ground that
the assessee did not deduct tax at source out of payment made to
the contractor. Vide impugned appellate order dated 29.02.2016
of the Ld. CIT(A), the Ld. CIT(A) confirmed the aforesaid addition.
At the time of hearing before us, the Ld. AR for the Assessee
relied on the submissions made in the course of appellate
proceedings in the office of the Ld. CIT(A). The relevant portion of
the order of Ld. CIT(A) is reproduced below: -
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Groend Hig.. ETa e b

s.
tains te the disallowance of expenses R

4.375/- beca ;
84.375/- because no TBS has been made on such expanses. The relevant portion

assess: o . .
of ment erder dealing with the addition is reprodused as under:

Spectal Audditor has reported ihar TDS edsctible and s noe been dedicted ar all i the following
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> ey, ansesves furnisfed the foll . .
In complianee to the ahove yHee. o CWIRG Suuboission vide ies
01,60, 207 4~ ies ceply filed an

Payrwent Cortracotors. o
e et prrprarens can steteed enbne
I this regercs it & respectfidly submited CTE CORIng sncler the definiticn
et fayents i o wer he SH o ecsiunt 194G ap Pk i e mervive
e ol i fon Pegp A (PR prorisivon o sectiovs 1 94C e ready refiremca. e

TEHC (Tl porson vesponsible for paying g st io ary restdent, (hereaplor in ihis section reforred to ai the
cuntructor] fur currying o ame work fincluding sl of lobor for carrine o an work) in pusiance of
coirtect between the eontractor and @ specifid peran sholl, of the time of evedit oy suech yrem tor thae account of ihe
contracior ar af the time of peyment theregf in cavh ar by issue of a chegue or draft or by any otfer mode,
wihichever is earfier. dedicr an amont equal fo—

@ ore per ceni where the payment is being niade or credir [s being given to an individial or
a Hindu undivided famify;

(i) o per cort where the pavment is being made or eredit is being given fo a person othier thar an individual or a
Hiradu wrdivided family, of such sum as income-tax on inceme comprised therein

=) -~ accordingly.
(3} Wt emeeeee oo shiall e decheciond at seurce—
@ &t Brvoice valme - e G
) oo she whole of the imvoice valie, fmegice

(&) No indiviciad or Firdie sondivided fomily shalf be lioble to deduct income-tux on the sum credited or
ot fo the account of the contractor where such sim is creclited ov paid exchaively for personal
rrposes of such indiidul or ary member of Finds wdivided fimify,

5] N dechictions sheill be o fFom the ot of sy sum evedited or i or (el to be credited or i
to the aceenint of] or iy the contracaon, sk sum dies ot exceed fihirgyf thowsand rupees -

Provided that where the aggregate of the amowns of such sans credited or paid or lely to be
credited or paid during the financial yeor evcesdsfievent five] thosand rupess, the person
resposible for paying such sums referved o i sub-seciion (1) shall be liable to deduct incomestae
wrrder ths section

) From the above definition it is elear that asvessee Fobiliny to deducr TDS is arise onl whon paysment
it mercle exeevding to R 30000- and firther i the appregate of payment exceeds to Rs. 75000 daring
the finaanciad year.

&) That in v case, compeany has e payemen to Arif Khan R 14,1625, Farivad Khan Re 19,824~
aned Munceie Khan Re 16 7605 el aveordingly appellanicomprary was nol required to deekict uny TDS
invimw of provision of subevecrion 5 ef vection [94C of the Act,

¢} The ervire peyment was buluw fo Re 75000~ and thergfore assussee company has not dedueted
TS at the time of pevment Since payrnents are below the threshold of vection 194C, the provision of
section dafia) dees rok comte it plens

Y New worndel like to peprodhuce the provisions of section 40¢al(ia) for ready reference:

40 (ajfia not deductible: Marwith ing arything 1o the contrary in $5. 30 10 38, the
Sollerstng crmownes shalt e be deducted in computing the income chargeable under the hiead ‘Profits and gains

Sl il
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) i the cee of any assessue
-

- (f) oy dmerest, commission or hrokerage: ren, ety foey: professivnal services for techoical services payable to a residert
ar amannts payable (0 a conmactoror sub-coniractor, betng restdet, for corrying ut vy ok finchiding supply of labour for
caTying out @ viorki om which feo i dedlictible ot sorce wder Chapter XV and such tee has vt been dechicted o, affer
dedvetlon ks not Been paid

“) h!hemwhn’wlﬁirmumdemm\b&mlmmxudz@daﬁahrhgdemqum[mﬁrmw.mw
befre the dve dute specified m sub-s. (1) of s 139 ar
i In ey other case;, onor before the last ...

_ o The bere provision of 5. 40a)fia) provides for nan-dedaction aof ot which reiraing payable o a-residert in respect of
fews for fecimical services ete It i ot appli where liture is paid It is applicable only in cases where
1he payments are due and vulstanding.

o The Suptere Court i the vase, of Avwte CIT v, Veligppa Textiles Liel (2003) 184 CTR (SC) 193: (2003) 263 [TR
SEHSCY held thar the words i the stanute arz fo e * G .

siriciby interpreted and plugging loopholes is enlyfor legislature ar no fer the Court
A The provisian of section 40{a)fia) applies fo cases in which the amaunt are payable’ and not aoplicable to the
amenats whtich fieve heen already paid Reliarce is placed on the decision of Hon'ble IT AT Hydarabad i the case of M's Tej
Construiions it T4 No. JU8Hva 200%0r the assessment year 2005-06 vide order daed 237 Ot 2009,

a Further Hore High Court of llababiad in the cae of Commissioner of Income-teze, Muzffirnagar v, Veotor
Shiryirgg Services (P} L reporied in [2013] 38 twrmarsa com 77 (Allahabod) helel shar “10. 1t i 1 be wited thet o
disallowing expenses from business and professios on the growsd that TDS has nat been deducted, the amatmt should be
pavable awd nonwhich has been paid by the end of the year® confirming the arder of CIT{A) deleting the additicn, The Finding
af Citfd) i being re-produced as wider:

"B the Jight of the abave facts emd fillowing the ratio decided of the Honble Courts (rupra), it is held theat
Jirsily. the provisions of section 194C read with see 40 (a) (la} of the Aot are not applicable to the case of the
appellant. Secondll, nature of expenses incrred by the assessee do nol formt part of expenses disallowable
e section 90 {a) (i) of the Ace Thirdly, when such tipe of expenses incurred By the appellan were totalfy
paidd and pot remuirned peayable av at the ond of the relevunt aceoninting perfod, provisions of secdiun 40u Fiu,i
af the Aet ewe nel applicathe. Furiher, the gynellant hs clariffed all the five quesiions raved as abeve and it

farfications are found. ry andd cormvincing, Thaus no adverse byerence could be drawn on the ioes
even afler making intrusive inguiries in respect of the transition of business nade by the appellint. Ths it is
hald it the AQ was ot uustified in making addition of R L I7.68.621- on account of disallowance inad
tuscder sction 40 (u) (i) of the LT, Act, 1G], The seone is directed i be dedeted ™

o Your good self may please very kind be appreciate that consequent to the decision of the Hon'ble High
Cowwt, dopcrimeny filed SLP befre the Hor'ble Supreme Court which has been dismissed by the Horfble Apec Court
Wlrming the order of the High Cowrt
It view of the abeve facts as well o judicial pronouncements, your honowr & requested to alow the
laim and obligs,

Sinee the submission af the assessee was not found tenable, a further query ways made vide order sheet

2.09.2014 as uider- ok /

As dregurcg reply 10 Point 21 considering the reply fited by you, Rs. 84,375 towards payment
macle fo Shri Ram Swaroop deserves to be disaliuwed and adsded with your total income for
vinlating the provisions of Sec. 194C(1) of the Acy,

in compliance 1o the above query. assessee furnished following rep 11 submiss A e
=3 s 1 lowing reply vide wri ¢
o : g reply e writien submission filed en

Point. 21

- As regards 1o disallowance F Re.84.375 Deirng anowt on which tax was deductible bur assessee has not dedvcted
e is concerned, assessee rely on eariier submission. The assessee submission is based or the decision deltvered by the
HonBle High Court of Jud at All in the case of Commissicrser of Incomse-ic, Mizaffrragar vs.

Vector Shipping Services (Pj Lid repovied in [2013] 38 taxmerm.com 77 (Allakabad) which has been
upheled by: e Fon'ble Apex Cowt of india and therefore decision is binding to deparmient The abstract of
the decision is being re-produced for ready reference: )

VIO M1 st be noted then for disullowing expenses from business andprofission or the ground
et TPS bess nor been dedvcted, the amotnt shoutd bepayable and not wiich has been poid by the end. e
the yeen™ confirming she order ofCT(A) deleting the addition. The Finding ofCir(4) is being re-prochced
s wmler e

i the light of the above farcts aid foliowing the ratio decided of the HonbleCowts (rupral, it i heid that
Sirstly, she pravisions of section 194C read with see 48 (a)fia) of the Act are rot applicable ta the case of the qppelian:
Secondly, nanae ofexpenses Incured By the assesses da no form part of expenses disaliowable wndersection 40 (o)
) of the Ace. Thirdly, when such (ype of expersien incurred By theappeliant were totally puid und ot remained
pegable a at the end of the relevant aceounting period, provisions of section 40a ia) of the Act are nol qpplicable
Frather, the appellant s clarified all the five questions ratsed as above and its clarifications
e found satigfactory and convincing. Tims no adverse inference could be drawr enthe issucs even affer making
drsive Iguirics in respect of ihe dravsifion of nsinessmade By the qppelian. Thus it is hold that the AQ was noe
Justiffed in makingaddition of Rs. 1,17,68,621/- on account of disaliowance made wwder section 40(a) (ia) of the /. T,
Aci, 1961, The same is directed to be defeied .
The asexvee is also fiurnishing herewith the copy of the decision for your good self kind perusal T i fiurther submitied
thar thoigh assessee has already ploced reliance of the case law cited above and yotr honour has ot pointed out army
reason why: the decision of Hor'ble Court i nol applicable in the case of assessee. In view of the above it Is vern:
Inanbly proved that if your honowr has some différence, the sape may please very kindl: be provided fo assessoe for
Sirriher explanation before taking wy adverse view giving the reason how the case of assexsve is distingishuble with
the elecision of the Hon'ble High Cenurt of Allahebd

Submission of the assessce company has been carefully considered. And afier carefil consideration,
fubmission of the assessee has been found to be routine and general Provisions of section 40fa) fia} are
“early aitrocted in the case. As per provisiony of the Aet, an assessee has to deduct fax ar source on  payments
"de t g contracior where aggregate amouwnt of Rs. 30,0000 and above is paid during a fisancicl year. fn
e ingt gy case, Assessee Company has not made deduction of 1ax at source on payment of aggregate amount
FRs. 84,3750 0 the contraceer Shri Raw Swaroop during the yoor wider comsiderarions, Accordingly, Rs.
Y755 belig dirattowod s sxpndliine. and Selis cdded 15 the coiahinsome of the assessee company:

CAddition: Rs. 84.3757-)
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In this regard, appellant furnished its written submission, relevant pertion of

-which is also repreduced as under:-

The bricf facts of the case are thar during the Vear, assessce has peid Ry 84375~ o Ram Swaroop being
contractors on which assessee fails to deduct TDS. The Ld. 4.0 was af the view thar assessee was tiabife for
TOS o the above said payment and aceordingly entire payment made to Ram Swaroop was disatiowed.

In this regards it is respectfutly submitted that first assesses wonld like to re-prodice the provisions of section
20(a)(ta) for ready reference:

Nowwithsianding anything 1o the contrary in ss. 30 to 38, the following amounts shall not be deducted in
computing the income chargeable wnder the head ‘Profits ard gatns of business or profession -

(o} i the case of amy assessee
[y —

fia) amy interest, commission or brokerage; remi. royalty, fees: professional services or fees for rechnical
peyuble to w cexident, or amounts pavable to @ contractor or sub-contractor, heing residens, for
ot e work (inefuding supply of labous for carrying out any work) on which tax iv deduciible at
source under Chapter XV and sucit taxe fras rot been dedveted or after deduction has not been paid.

(A} ire the case where the tax was deductible and was so deducted during the lass month of the previous year,
on or before the due date specified m sub-s. (£) af's. 139 or

(8] in any other cose, on or before the fast
Your good self may please very kindly be apy that the bare provision of 5. 40(a)fta) pravides for non-
dedsection of amornt which remains payable (o a-resident in respece of various expenses. Ii is not applicable
where expenditure is paid. 1t is i onlyin the ave due and

The Supreme Cowrt in the case, of Asei. CIT v. Velliappa Textiles Led. (20037 184 CTR (SCj 193 20057 263
ITR 550(SC) held thar the words ir tirc statute are (o be strictly interpreted und plugging loopheles is only jor
legislature and not for the Cours.

The pravision af secion 40(ajfia) applies to caxes in which the amount are payable’ and not applicable to the
amounsts which have been already pafd Reliance is placed on the decision of Hon'ble ITAT Hyderabad in the
case of Mls Tej Constructions in 1TA No. 308/ Hyd/2009 for the assessment year 2005-06 vide order dated 23
Der 2009,

Further Hor'ble High Court of Allehabad in the case of Commissioner of Income-Tax, Muzaffarnagarvs.
Vector Shipping Services () Ltd, reporied in (2013] 38 taxmann.com 77 (4lahabad) heldd that "10. ¢ is 1o be
neied thar for disallewing expenses from business and profession an the ground that TS kas not been
Feducred, the amoret should be payabie and not whick hias been paid by ihe end of the year® confiviing the
Order of CIT(A} deleting the addition. The Finding of CIT(A) is being re-produced as under: "in the light of
the above fices and follfowing the ratio_decidende of te Hon'ble Coures(sapra), it is held thead firstly, the

%ﬂl{sn'ﬂuﬂ 194 C read with sec 40 fa) (Ta) of the Actare nor it o the case of the
“&ondiv, masure of expenses incurred by reassessee

do not form pars of expenses disallowable under section 40 (a) (ia) of the Act, Thirdty. swhen such of

expenses incurred by the were totally paid and payable as at the end of the

accounting nerinri. provisions of section 40afia) of the Act are mot i Further, the appe \
% P 7 ; :

clarified all the five as above and ifs clasifications are found sati and i

Thus 1o adverselrfirence could be drawn on the Issues gver after making intrusive inguiries Inrespecto
transition nftuisiness made by the Thus it is held that the AQ was not justified inmuiing addition
Of Rs.1,17,08.021/- on accowunt nfd: miade under scetion 40 (a)(in) of the I T, Act, 1551, The same
is directed to be deleted.

In our case, total amount was paid to above said contractors and nothing was remains payable at the end of

March,2011 and thus issue Is squarrely covered with the decisions of Hon'blejursidictioant high court and
accordingly it is prayed that claim of the assessec may please very kindly be allowed.
6.8 T have carefully gone through the assessment order, written submission

as well as verbal arguments made by the Ld. AR.. I do not agree with the
submission of appellant. I agree with the finding of A.O. given in the assessment

order & the addition is hereby confirmed.

15.1 On perusal of the impugned order of the Ld. CIT(A), it is
found that the order of the Ld. CIT(A) on this issue regarding
disallowance under section 40a(ia) of the Act is not a speaking
order. He has rejected the submissions made by the assessee in a
summary manner without any discussion and without stating
any reasons. This is a violation of Section 250(6) of the Act
whereby the Ld. CIT(A) was duty bound to pass a speaking order.
The Ld. Sr. DR for the Revenue relied on the orders by the AO
and the Ld. CIT(A). In view of foregoing, and having due regard
for Section 250(6) of the act, we restore this issue to the file of the
Ld. CIT(A) with a direction to adjudicate the issue on merits in
accordance with law after providing reasonable opportunity to

the assessee.
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16. The Assessing Officer disallowed an amount of Rs.50,800/-
claimed by the assessee on account of battery and mobile
expenses. The Ld. CIT(A) confirmed this disallowance. At the time
of hearing before us, the Ld. AR for the Assessee relied on the

written submission, the relevant portion of which is reproduced

below: -

Submission on Ground No. — 11 — Disallowance of Rs. 50,800/ towards
Mobile Expenses and its depreciation.

Details submission has been made before Ld. A. O. and Ld. C.I.T. (A)
which were reproduced in the C.I.T. (A) Order from page 63 to page 66
of the C.I.T. (A) Order.

In this regard, it is submitted that Mobile sets were purchased and
issued to employees and Directors of the Company for the use for the
purpose of business of Company. Required details of Purchase of
Mobiles and the details of person to whom mobile have been given for
the business purpose of the Company as been explained. The Ld. A. O.
examine these details from the list of Employees given in the Bonus
Record and held that 12 names to whom mobile were given are not the
employees of the Company. The finding of the Ld. A. O. is also upheld
by the C.I.T. (A) without appreciating that they are other Employees in
addition to employvees mentioned in Bonus Record. Thus, the Mobile
were also given to employees whom bonus was not paid. However,
mobile has been issued by the Assessee Company to facilitate the
business.

The Ld. Authorities below without appreciating the above fact,
disallowed on ad-hoc basis 20% of the amount of mobile expenses which
is Rs. 45,400/- and 10% of depreciation which is Rs. 5,080/-, thus total
disallowance Rs. 50,800/-. The Authorities below fails to appreciate
that no ad-hoc disallowance should be made in this regard as the

mobiles were issued to the Directors and Employees of the Company
irrespective of facl bonus is not paid to the employees. However,
Anuthorities below without properly examine the list of employees to
whom bonus has not been paid solely relied upon the detail of the
Employees to whom Bonus has been paid and upheld the disallowance
without providing any further opportunity is contrary to the provision
of law.

WITHOUT PREJUDICE TO ABOVE

1t is prayed that no such disallowance is made in A. Y. 2012-13 where
under the similar sets of facts and circumstances, Special Audit u/s
142(2A) of I. T. Act has been conducted. Copy of Order of Fon'ble
L T.A.T. for A. ¥.-2012-13 in ITA No. 460/LKW/2019. Copy of Order is
at page __76 - 87__ of the Paper book.

17. As stated in the aforesaid written submission, the Ld. AR
for the assessee submitted that in similar facts and
circumstances, the issue regarding battery and mobile expenses
has been decided in assessee’s own favour by the aforesaid order
dated 20.02.2023 (in ITA. No.460/LKW/2016) of ITAT Lucknow
Bench for AY. 2012-13 in assessee’s own case. Ld. Sr. DR for the
Revenue relied on the orders passed by the AO as well as Ld.
CIT(A). No facts and circumstances or provisions of law have
been brought for our consideration from either side to distinguish
the case before us from assessment year 2012-13. In view of the

foregoing and respectfully following the aforesaid order dated
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20.02.2023 for AY. 2012-13 in assessee’s own case in ITA.
No.460/LKW /2016, we decide the issue in the present appeal
also in assessee favour and direct the Assessing Officer to delete

the aforesaid disallowance of Rs.50,800/-.

18. The Assessing Officer disallowed an amount of
Rs.19,46,402 /- under section 80IB(10) of the Act. The Ld. CIT(A)
confirmed this disallowance. At the time of hearing before us, the
Ld. AR for the Assessee relied on the written submission, the
relevant portion of which is reproduced below: -

Submission on Ground No. 12- That Ld CULT. has _erred in

confirming the disallowance of deduction claimed u/s 80IB(10) of I. T.

Act, 1961.

It is prayed that assessee in the Return of Income has wrongly claimed
deduction of Rs. 75,61,471/- u/s 80IB(10) of I. T. Act. The Correct
amount of deduction was Rs.19,46,402/-. This fact was mentioned in
the Assessment Proceeding. During the course of assessment
proceeding, mandatory Form No. 10CCB was also furnished in which
total allowable deduction was given Rs. 19,46,402/-. Copy of the same
is at page _61 - 64____ of the Paper book. It is prayed in the
Assessment Proceeding that the mistake was due to oversight and
without any wrong or malafide intention. However, the Ld. A. O.
disallowed the entire claim inspite of the fact that the Special Audit
Report worked out the deduction of Rs. 19,46,402/-. The detail of

Project on which Assessee had claimed deduction u/s 80IB(10) is being

furnished as under -

Sr. | Name of Project | Sanclioning | Sanction | Sanction Layout
No. Authority Letter No. | Letter No.
date
Iy Super City BDA 3309 50.08.2006 | 38A/2003
(Revised)

It is prayed that the said deduction has been claimed in A. Y. - 2010-11.
The Facts and Circumstances of this vear are same as was in A. Y.
2010-11. The Hon'ble LT.A.T. Bench-B, in ITA No. 127/ LKW/2016 vide
order dated 11.04.2017 has set aside this issue to Ld. C.I.T. (A) . Copy
of Order of ITon’ble L.T.A.T. dated 12.04.2017 is at page _103 - 106__ of
the Paper book. Thus, the issue of allowability of deduction is pending
before Ld. C.I.T. (A) for A. Y. 2010-11 for readjudication.

We pray that since the facts and circumstances of A. Y. — 2010-11 are
similar to A. Y.-2011-12 regarding allowability of deduction ws
S0IB(10) of I. T. Act. Therefore, this issue may also be restore to Ld.
C.L.T. (A) during this year.

19. As stated in the aforesaid written submissions, the Ld. AR
for the assessee submitted that in similar facts and
circumstances, the issue regarding assessee’s claim u/s 80IB of
the Act has been restored back to the file of Ld. CIT(A) in
assessee’s own case by the aforesaid order dated 20.02.2023 (in

ITA. No.460/LKW/2016) for AY. 2012-13 of ITAT Lucknow
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Bench. Ld. Sr. DR for the Revenue relied on the orders passed by
the AO as well as Ld. CIT(A). No facts and circumstances or
provisions of law have been brought for our consideration from
either side to distinguish the present case before us from
assessment year 2012-13. In view of the foregoing and
respectfully following the aforesaid order dated 20.02.2023 in
assessee’s own case in ITA. No.460/LKW /2016, we also set aside
this issue regarding assessee’s claim u/s 80IB of the Act to the
file of the Ld. CIT(A), with the direction to pass fresh order on this
issue in accordance with law, after providing reasonable

opportunity to the assessee.

20. Ground Nos. 2 to 17 of appeal of the assessee is hereby

treated as disposed of in accordance with the aforesaid direction.
21. In the result, the appeal of the assessee is partly allowed.

Order is pronounced today in open court on 05/12/2024.

Sd/- Sd/-
[KUL BHARAT] [ANADEE NATH MISSHRA]
VICE PRESIDENT ACCOUNTANT MEMBER

DATED: 05/12/2024
Vijay Pal Singh, (Sr. PS)
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