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ORDER

PER YOGESH KUMAR U.S., JM :

This appeal is filed by the Assessee against the order of Learned

Commissioner of Income Tax (Appeals)-3 Noida, [“Ld. CIT(A)”, for short],

dated 13/02/2024 for the Assessment Year 2013-14.

2. The grounds of Appeal are as under: -

“l.  Whether on facts and circumstances of the case and in law,
the Ld. CIT(A)-3, Noida has erred in deleting the addition of
Rs.3,34,70,889/- made by the AO by treating the advances of
Rs.2,73,00,000/- made to suppliers and other advances of
Rs.61,70,889/- as unexplained, without appreciating the fact that
the assessee failed to explain the genuineness of transactions
during the course of assessment proceedings.
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2. Whether on facts and circumstances of the case and in law, the
Ld. CIT(A)-3, Noida has erred in deleting the addition of Rs.
15,78,00,000/- made by the Assessing Officer u/s 40A(3) of Act,
1961 on account of cash purchases made by the assessee.
without appreciating the fact that no cogent explanation or
documentary evidence had been furnished by the assessee in
support of exception as provided under Rule 6DD of the Income
Tax Rules, 1962 during the course of assessment proceedings.

3. Whether on facts and circumstances of the case and in law, the
Ld. CIT(A) has erred deleting the addition of Rs. 1,90,00,000/ -
made by the AO u/s 68 of the Act on account of unsecured loan
given by the assessee by not appreciating the fact that the
creditworthiness and genuineness of this transaction have not
been established properly for want of sufficient documentary
evidences during the course of assessment proceedings.

4. Whether on facts and circumstances of the case and in law, the
Ld.CIT(A) in justified while admitting the additional evidences
ignoring the factthat the conditions of Rule -46A(1) of Income Tax
Rules, 1962 under which additional evidences could not filed
before the Ld.CIT(A) were not satisfied.

5. Whether on facts and circumstances of the caseand in law, the
Ld. CIT(A) is justified in pronouncing its decision only based upon
the judgements in favor of the appellants. However, reliance
should also have been placed other judicial pronouncement and
analysis with respect to the case. Like: Decision of Hon'ble
Supreme Court in the case of Kale Khan Mohammad Hanif v.CIT
[1963] 50 ITR 1 wherein it has been held that "If an assessee fails
to prove satisfactorily the source and nature of certain amount
received during the accounting year, the Assessing Officer is
entitled to draw the inference that the receipts are of an
assessable nature". Further, in the case of Som Nath Maini v CIT,
[2008] 306 ITR 414 the Hon'ble Punjab and Haryana High Court
has also held that "the burden of proving that income is subject to
tax is on the Revenue but on the facts, to show that the
transaction is genuine, burden is primarily on the assessee.”

3. Brief facts of the case are that, the Assessee filed return of income

declaring an income of Rs. 179,15,450/- the Return filed by the Assessee
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was selected for scrutiny and the assessment has been completed on
28/03/2016 u/s 143(3) of the Act by accepting the returned income. A
search and seizure operation carried out on the Assessee and other group
entities/person on 05/02/2017 and a notice u/s 153A wasissuedto the
Assessee on 08/10/2010. The assessment order came to be passed u/s
153A read with Section 143(3) of the Act on 28/12/2018 wherein returned
income of the Assessee was accepted. Thereafter the Ld. PCIT, Central
Kanpur vide order dated 01/03/2021 by invoking the provision of Section
263 of the Act quash the said assessment order and directed the A.O. to
pass fresh assessment after making proper enquiry. Pursuant to the order
of the Ld. PCIT and an assessment order came to be passed u/s
263/153/143(3) of the Act on 28/02/2022 assessing the income of the
Assessee at Rs. 22,81,86,339/- as against the returned income of Rs.
1,79,15,450/- by making addition of Rs. 21,02,70,889/- on following three

issues:-

e “An addition of Rs.3,34,70,889/-, was made holding that
the advances given by the appellant to various parties and
suppliers were unexplained advances.

e A disallowance of Rs. 15,78,00,000/-, was made holding
that the cash purchases made by the appellant from milk
producers were to be disallowed u/s 40A(3) of the Act.

e An addition of Rs. 1,90,00,000/- was made holding that
the unsecured loan given by the appellant of the said
amount was unexplained in terms of section 68 of the Act.”
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4. Aggrieved by the Assessment order dated 28/02/2022 the Assessee
preferred an appeal before the Ld. CIT(A). During the appeal proceedings,
the Assessee has also produced various documents in support of its claim.
The Ld. CIT(A) called for two remand reports from the A.O. and ultimately
on 13/02/2024 decided all the above three issues in favour of the Assessee
by deleting the additions made by the A.O. Aggrieved by the order of the Ld.
CIT(A) in deleting the addition made by the A.O. the Department of Revenue
is before us by way of present Appeal challenging the order of the Ld. CIT(A)

dated 13/02/2024.

5. The Ld. Departmental Representative submitted that the Ld. CIT(A)
has committed error in deleting the addition made by the A.O. and by
relying on the adjudication, finding and the conclusion made by the A.O. in
his assessment order sought for allowing the Appeal filed by the

Department.

6. Per contra, the Assessee's Representative submitted on all the three
additions made by the A.O., the Assessee has produced sufficient
documents to prove the case of the Assessee in order to delete the addition
and the Ld. CIT(A) after calling for two remand reports from the A.O.
satisfied itself and deleted the additions made by the A.O, therefore,

submitted that the Grounds of appeal of the Revenue are not tenable.
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7. We have heard both the parties and perused the material available on
record. During the appellate proceedings the Ld. CIT(A) while deleting all
the three additions relied on the remand reports submitted by the A.O. and

deleted the additions in following manners: -

«©
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OBSERVATIONS & DECISION

6. In the light of the above submilssions, report of the AQ and rejoinder
submitted by the AR, the various grounds of appeal are adjudicated, as below:

6.1 Ground of appeal No. 1 In this ground of appeal, the AR has contested the
‘addition of Rs. 2,73,00,00/- & Rs. 61,70,989/- as unexplained advances. The AO in
her remand report on the sald issue dated 05.10.2023 has submitted as under (full
report of AO has been reproduced above in the order):

“Advance to Suppliers of Raw Materials of Re.2,732,00,000/-

During the course of appeliate procesdings before vour henor, the assessee has application
under Rule 48A of 1.T. Rules 1962 along with requisite details in support of the advances to
Supplers of Raw Materlals made cduring the F.Y. 2012-13. In its appiication il is staled that the
advance 1o suppliers of raw materials has been made to Smt. Kamiesh Singh during the F.Y.
2012-13. In support of ils submission, copy of account of Smt. Kamlesh Singh for the E.Y.
2012-13, 201415, regpective bills against purchases made frem Smi Mamlesh Singh, copy of
bank account with an applisation undar Bdle 484 of she LT. Ack, 1562, has besn submitted by
the assessee along with submission. On perusal of the same, it is seen that during the year
under consideraton, the apgellant had paid advance against Raw Material to Smit. Kamlesh
Bingh amounting to Rs. 3,23 .50 000~ and alse had repaid the amount of Rs.53,50,000/-, thus
there is a net loan outstanding in the name of the appellant al the end of the year was
Rs.2.73,00,000/. In respect of the advance made, respective purchase had also been
made during the F.Y., 2014-15 for the corresponding amount. In support copy of
pirchase bills has also been enclosedwith the submission. - 2

In Wiew of the atove, the issue may be decided an the merits of the cass.

Other Advances of Rs.61,70,88%/ -

In respect of other advances of Rs.61,70.888/-, the following observations has bean made:

SL. Name of the Parly | Amount of | Date of Advance : Rermark, i any
No. s swhom  advance | Advance ]
has been made {Rs.)
1. Maocn Ouilts Lid 26 12 000~ Adwvance made durng | The same has been repair! during the
the F.Y. 2042-13 | F.Y. 2013-14
acainst land
purchases, :
3 JWRE Projects & | 5,487,587/~ Gpenitg  Balance for | The same has been repaid during the
Engineers the AN, 201314 F.Y. 2015-18
3 M. =5 Enginser | 3.05,650/- Opening Balance for | The same has been repaid durng the
wWiorks the AY. 2013-14 F.Y.2015-18
A Rajesh Kumar 1,418,000/~ DCpering Bakance  for | The same has been repaid during the
e L the AY 201534 B 201418
5. Shiv Insulations £.50,000/~ Opening  Balanca  for Machinery been had purchased
£ the AY.2013-14 during the F.Y. 2014-15 against
. advance.
B. A Engineering | 5,289,492/ Opening Balance for | Advences had been made durnng the
orks ihe AY. 2013-14 Is Rs. | year totaling to Fs.4,20,0000~. in
2,688,713/~ respect of the advarces made Plant
© an machinery “worth:  been
Re.1.49,221/ has recelved dugag@E:gT
same year, thus [eaving .the nel \/5
talance of Rs.5.29.492/- Hawevi&m =
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fled apar from the copy of account
of the party.

*

salary

7. | Rawat Contrastor | 28,300/- Opening Balance for | The same has been repaid in
the AY. 2013-14 cash during the F.Y, 2014-15
8. | Electricity Security | 1099816/~ | Opaning Balance for | Fresh advance of Re. 4,84,016/-
Deposit the AY. 201314 s Rs. | has been made during the year
6.15.600- through cheque no. 847057, copy
of bank enclosed.
9. | Prepaid Expenses | 1,50,150/- | Opening Balance for
e AY 201344 ls R
1,40,062- =
10. | Advance against | 3,20,000 | Opening Baiance NIl | Fresh advance of Rs. 3,00,000/-

has been made to Shrl Girija

Shankar and Rs. 20,000/~ to Shri

In view of the submissions of the appellant and the report of the AQ, it is seen

that the advance of Rs. 2,73,00,000/- was made to Smt. Kamlesh Singh for supply of
raw material. In support of his contentions, the AR has submitted the copy of
account with the supplier along with respective bills of purchase. The copy of
account with Smt, Kamlesh Singh is scanned below for ready reference:
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_ g sue t:ff advances to others amounting to Rs. 61,70,889/-, .Ffi&‘iﬁb’sefg
e TEDOrt of the AD that the same are business advances given 2
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Ashok Sharma during the year. f

In view of the above the submission made by lthe assessee and the dosumentary evidences
submitted along with were verified, may be considered and the addilion on this ground may be
decided on the merits of the case”

ven to various 20

v
¥
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concerns and the AO has given detalled findings with respect to the year and the
purpose for making the sald advances. The appellant has also filed the coples of
accounts of all the business advances which are placed at pages 3 to 11 & 19 to 20
of the paper book. As the advances given have been duly explainad by the appellant
during the remand proceedings, along with necessary evidence, the addition made
on advances given is not found sustainable as the advances are duly reflected in the
books of accounts. Hence, the addition made on the above ground is deleted.

Accordingly, this ground of appeal isallowed.

6.2 Ground of appeal No. 2: In this ground of appeal, the AR has contested the
addition of Rs. 15,78,00,000/- u/s 40A(3) of the Income Tax Act, 1961. The AR-in the
said ground of appeal has contested that the said disallowance Is uncalled for as the
cash payments are duly covered under Rule 6DD of the Income Tax Rules, 1962, The
AQ in her remand report on the said issue has submitted as under(full report of AQ
has been reproduced above in the arder):-

“Now, the appellant has filed Form 3CD physical on perusal of which, it Is

noticed No. 17(h)B specifically provides that the company had made cash

payment of Rs.13.67,21,075/- to farmersimilk suppliers/VLC and the same is

covered under Rule 6DD,

Iis further submitted that the Auditers of the Company have vide Mote No.25 forming

par of Financial Statemant year 2012-13 has slaled as under:

25. Cash Purchases(Sales/Transaction,

"Tha Company in the Business of Mik trading and milk is procured from
FammersSuppliers. The Farmers as well as VLC suppliers are In capacity of a retail/
small, suppliers and from remote area of the villages. They accept the consideration
only in cash and nothing else. Under these circumstances the company is bound to
pay and buy In cash, During the Year the company has purchased Raw milk from
thase parties for sum Rs, 15.78 crores. Similarly the company has sold in retail to small
bu}rers against cash for sum of Rs.4.14 crores.”

As per report of the AO, the cash payments made by the assessee to
farmers/milk suppliers are covered under Rule 6DD of the Income Tax Rules, 1562,
The sub-clause (2) of clause ‘e’ to Rule 6DD, clearly states that no disallowance u/s
‘40A(3) shall be made where the cash payment has been done for the purchase of
produce of animal husbandry or dairy or poultry farm. The case of the appallant falls
within the four corners of the said Rule.

_The appellant has also furnished complete list of the milk suppliers along with
confirmations of all the partles by whom the milk was supplied totaling to Rs.
15.78.00,682/-. The sald documents are placed at pages 21 to 52 of the paper bpkm
wped~lhder Rule 46A dated 18.02.2023, One of the confirmations cjf@;?ﬁ‘éf‘tr i R1
acanned below for ready reference; P
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From the above document, it is clear that the supplier has acknowledged that he
is into the business of dalry farming, has livestock in his possession along with shed
to secure them, The supplier has also confirmed his address as well as the amount
of money he has received from the appellant company for sale of milk. Similar is the
nature of confirmations from other suppliers which have been placed on record. ‘

The facts of the case of the appellant are fully covered in the judgment of
Han’ble High Court of Gujarat in the case of Principal Commissioner of Income-tax
vs. Shukla Dairy (P.) Limited reported at [2022] 145 taxmann.com 139
(Gujarat),wherein it has been held as under:

‘N was noted that assessee submitied all documents and confirmations of all partles and
each of party was milk produser, each of them hj.ad‘ catfle farm having large number of
caltle - Agsesses had furnished documents of milk producers such as their declaration,
their ideniity preef, account copy ete. - In declaration it was mentioned that supplier were
naving own lives slock and own arrangements for shed and milk ‘storage - Accordingly,
Trivunal held that Assessing Officer made inquiry into transactions of cashpayments in
excess of Rs. 20,000 and action of Assessing Officer In sccepting assesses's claim that
transaciions in quasticn wera not In vielation of saction 404(3) sfter datalled inquiry was a
plaueible view and, thue, revision under section 283 was unjustified - Whether there was no
inflrnity in impugned order passed by Tribunal so as to give rise to any substantlal
question of law - Held, yes [Para 10] [In favour of gssessee]”

Therefore, in above circumstances, stated legal position and the findings cvlﬁ?’tﬁém‘f}
hethamand report, the payments made by the appellant to the farmers ﬁ%ﬁ'ﬁp
3 [der Rule 6DD,the disallowance made by the AD Is liable to be deleted™=! (é <X
- e
(LAY |
s 3

ingly, this ground of appeal Isallowed,
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6.3 Ground ofappeal No.3 In this ground of appeal, the AR has contested the
ad{i tion of Rs. 1,90,00,000/- u/s 68 of the Income Tax Act, 1961.The AO has made
the above addition under the head of “unsecured loans given” ufs 68, It is not clear
as to how an advance given has been treated as an unexplained credit entry u/s 68
by the AO. The AR has further submitted that the assessee was not provided details
regarding the said “unsecured loan given” during the assessment stage. Further, the
AR stated that no such “unsecured loan given” exists in the balance sheet of the
appellant. The AR has further stated that there was no transaction of loan/advances
on the debit or credit side in the books of accounts of the assesseeof an amount
equivalent to Rs. 1.90 crores. As per AR, the AD in the remand report stated that Rs.
1.90 crores advance was given by the assessee company to Bhan Singh Nagar during
AY 2013-14 against agreement for supply of raw milk but no such query was ever
confronted to the appellant during the assessment or remand proceedings.

On the present issue it is observed that the AQ has treated the advance given
to Shri Bhan Singh Nagar and Ved Parkash Nagar to the extent of Rs. 1.90 crores as
unexplained credit u/s 68 of the Income Tax Act, 1961.1t needs to be emphasized
here that an advance given out of the books of accounts cannot be treated as a
credit ufs 68. Still to clarify the issue better, it shall be important to understand the
transactions behind the matter. As per documents furnished during the appellate &
remant proceedings, Rs. 1.90 crores was advanced to Ved Parkash Nagar and.Shri
Bhan Singh Nagar. The relevant copies of accounts have been furnished during the
proceedings, the same are scanned below for ready reference:
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The said advances were given for purchase of land and machinery. The relevant land
account is also scanned below for ready reference:
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The said payment of Rs. 1.90 crores has been duly made from the bank accounts of
the appellant. On the other hand, the Assessing Officer has relied upon an
agreement dated 01.11.2013 between the appellant and Shri Bhan Singh Magar/Ved
Parkash Nagar for purchase of raw milkin support of the addition made. The
agreement relied upon by the AO also mentions the same payments made by the
appie‘iaiafm' amounting In total to Rs. 1.90 crores during the present assessment year,
The cheque numbers and the amounts mentioned in the agreement relied upon by
the AQ totally corelate to the cheque numbers and amounts as mentioned in the
copies of accounts scanned above,

The said payments were made in tranches in the months of February &
March, 2013 as is apparent from the copies of account already scanned above but
the said agmeméﬁ{f for purchase of raw milk is dated 01.11.2013 which is after the
date of above payments. The appellant further submitted that the payments had
been made via the banking channels in the months of February & March, 2013 for
purchase of Land & Machinery which was subsequently executed and the balance
money was refunded. The appellant has further stated that as the sellers of the
property i.e. Bhan Singh Nagar and Ved Parkash Nagar had change of mind with

- Fespect to saie of land, hence a forged agr&amam for purchase of raw milk was
createdto avoid the said transaction. It needs to be emphasized here that the
alleged agreement for purchase of raw milk carries various cheque numbers and
amounts which are actually reflecting In the bank accounts of the appellant
pertaining to period February & March, 2013 but the agreement for purchase of
raw milk has been created in the Month of October, 2013 l.e. after the alleged

payments had been made. Also, the appellant furnished the copy of FIR against the
craatmn of said forged dccumeat/’agfeement for purchase of raw milk whii:h is

\, i
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~numbers and amounts Involved. In short, It needs to be emphasized here that the
payments made by the appellant amaunting to Rs. 1.90 crores are routed through
the banking channel, the relevant cheque numbers and the amount details are
clearly mentloned In the sale deed of land purchased and the copy of account of
machinery, the excess money has been refunded back and all the transactions are
recorded in the books of accounts malntalned by the appellant company. The above
facts were brought to the knowledge of the AO vide email dated 13.11.2023 and
reminders sent subsequently dated 20.11.2023 & 27.11.2023. The ACQ was directed
to provide the comments on the Issue and reply was received vide letter dated
27.12.2023. The reply has been reproduced above in the appeal order.

In view of the discussion carried out above, it is observed that the addition
u/s 68 cannot be made on the basis of advances given. Addition u/s 68 requires the
presence of an unexplained credit in the books of accounts. No such unexplained
credit has been brought on record by the Assessing Officer in the assessment order,
On the contrary, the complete trail of advance given, the movement of funds
through the banking channel and the recording of investment in land and machinery
in the books of accounts is duly supported by the documents submitted by the
appellant in the nature of ralevant bank accounts, copy of accounts, copy of sale
deed, copy of machinery account etc, Therefore, the addition made by the AD ufs
68 on account of advances given through banking channels and recorded in the

books of accounts of the appellant, is not justified. Accordingly, this ground of
appeal is allowed.

8. From the above findings of the Ld. CIT(A), it is found that the Ld.
CIT(A) called for Remand Reports and the A.O. could not find any error or
inconsistency in the documents filed by the Assessee and the Ld. CIT(A)
after analyzing the Remand Report has decided the issues in favour of the
Assessee. Considering the fact that the order of t he Ld. CIT(A) in deleting
the addition came to be passed bases on the remand report submitted by
the A.O. and in the absence of any adverse remark on the documents
submitted by the Assessee in the Remand Report and also in the absence of

any material produced by the Department of Revenue to decide the issue
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against the Assessee, we find no reason to interfere with the order of the Ld.
CIT(A). Accordingly finding no merit in the Grounds of Appeal of the

Revenue, we dismiss the Appeal of the Revenue.

Order pronounced in open Court on 25t November, 2024

Sd/- Sd/-

(SHAMIM YAHYA) (YOGESH KUMAR U.S.)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Dated: 25/11/2024
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