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PER BENCH:  
 
 

1. The captioned 16 appeals filed by assessee and 4 appeals by the 

Department are against order dated 28/02/2019 of Learned 

Commissioner of Income Tax (Appeals)-23, New Delhi [hereinafter 

referred to as ‘Ld. CIT(A)’] arising out of Assessment Order dated 

29/12/2017 u/s 153A r.w.s. 143(3) of the Income Tax Act, 1961 

(hereinafter referred as ‘the Act’) passed by the Assistant 

Commissioner of Income Tax, Central Circle- 13, New Delhi for 
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Assessment Years 2010-11, 2011-12, 2012-13, 2013-14, 2014-15, 

2015-16, 2016-17 respectively.   

 

 
 
 
 

 

2. The Assessees filed appeals challenging the approval granted by 

Learned CIT(A), Central Circle-4, New Delhi u/s 153D. The details 

are as under:-   

Sr. 
No. 

Asst. 
Year 

Assessee ITA No. (Assessee) ITA No. (Deptt.) 
Tax Effect is 
less than 60 

Lakhs) 

Ground of 
appeal filed 
by assesse, 

challenging 
approval 

u/s 153D 
of the Act 

1 2011-12 Inflocance 
Software 
Solutions 

(P) Ltd. 

4105/De/2019 --- 4 

2 2013-14 4106/Del/2019 4289/D/2019 
(32,44,500) 

4 

3 2014-15 4107/Del/2019 --- 4 

4 2013-14  4111/Del/2019 --- 4 

5 2014-15  4113/Del/2019 --- 3 

6 2015-16  4112/Del/2019 4295/Del/2019 3 

7 2016-17  4114/Del/2019 --- 3 

8 2013-14 Sunvision 

Agencies 

(P) Ltd. 

4115/Del/2019 --- 4 

9 2014-15 4116/Del/2019 4287/D/2019 3 

10 2016-17 4118/Del/2019 --- 3 

11 2010-11  4119/Del/2019 --- 3 

12 2011-12 4120/Del/2019 --- 3 

13 2012-13 4121/Del/2019 --- 3 

14 2013-14 4122/Del/2019 4283/Del/2019 4 

15 2014-15 4123/Del/2019 --- 3 

16 2010-11 Mukesh 

Kumar 

4125/Del/2019 --- 4 

 Total  16 4  
 

The relevant details in support of grounds raised by appellant in the 

captioned appeals are as under:-   
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S. 
No. 

Name of 
Assessee 

AY Date of Last 

Reply 
Details of Approval 

letter for granting 

approval u/s 153D 

Date of letter 

seeking approval 

by learned 

Assessing Officer 

Date of 

Approval u/s 

153D 

Date of 

Assessment 
Order 

1 Infolence 

Software 

Solutions (P) 

Ltd. 

2011-12 28.12.2017 Letter No. JCIT/CR4 

/Approval 153D/ 

2017-18/11^3 (page 4 

of Judgment Paper 

Book “JPB”) 

29.12.2017 29.12.2017 29.12.2017 
2 2013-14 28.12.2017 29.12.2017 29.12.2017 29.12.2017 
3 2014-15 28.12.2017 29.12.2017 29.12.2017 29.12.2017 

4 Goldmine 
Buildcon (P) Ltd. 

2013-14 28.12.2017 Letter No. JCIT/CR-4 

/Approval 153D/ 

2017-18/1127 (page 2 

of JPB) 

29.12.2017 29.12.2017 29.12.2017 
5 2014-15 28.12.2017 29.12.2017 29.12.2017 29.12.2017 
6 2015-16 28.12.2017 29.12.2017 29.12.2017 29.12.2017 
7 2016-17 — 29.12.2017 29.12.2017 29.12.2017 
8 Sunvision 

Agencies (P) Ltd. 
2013-14 28.12.2017 Letter No. JCIT/CR-

4/ Approval 153D/ 

2017-18/1128 (page 3 

of JPB) 

29.12.2017 29.12.2017 29.12.2017 
9 2014-15 28.12.2017 29.12.2017 29.12.2017 29.12.2017 

10 2016-17 — 29.12.2017 29.12.2017 29.12.2017 

11 Skyline Metal & 
Alloys (P) Ltd 

2010-11 28.12.2017 Letter No. JCIT/CR-

4/ Approval 153 D/ 

2017-18/1131 (page 1 

of JPB) 

29.12.2017 29.12.2017 29.12.2017 
12 2011-12 28.12.2017 29.12.2017 29.12.2017 29.12.2017 
13 2012-13 28.12.2017 29.12.2017 29.12.2017 29.12.2017 
14 2013-14 28.12.2017 29.12.2017 29.12.2017 29.12.2017 
15 2014-15 28.12.2017 29.12.2017 29.12.2017 29.12.2017 
16 Mukesh Kumar 2010-11 28.12.2017 Letter No. JCIT/CR-

4/ Approval 153 D/ 

2017-18/1133 (last 

page of order of 

assessment) 
Note 1 

 29.12.2017 29.12.2017 

 
 

3. The appeal in ITA No.4289/Del/2019 is low tax effect.  This 

appeal filed by the Revenue in case of low tax effect is not 

maintainable as per CBDT Circular No.09/2024 dated 17/09/2024. 

Therefore, this appeal of the Revenue is dismissed as withdrawn/not 

pressed.   

 

4. Learned Authorized Representative for assesses submitted that 

the above said group name is referred as “Deepak Agarwal & Ors. 

Group. The approvals in 16 Assessment Years in captioned appeals 

were granted by the Learned Joint Commissioner of Income Tax, 

Central Range-4, New Delhi on 29/12/2017.  In the case of Deepak 
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Agarwal & Ors. Group in respect of aforesaid entities as well as other 

group entities as tabulated form are as under: 

Sl. 

No. 

Name of Assessee AY Details of Approval 

letter for granting 

approval u/s 153D 

Date of 

Approval u/s 

153D 

Date of 

Assessment 

Order 

1 Infolence Software 

Solutions (P) Ltd. 

2010-11 Letter No. JCIT/CR-4/ 

Approval 153 D/ 2017-

18/1130 

29.12.2017 29.12.2017 

2 2012-13 29.12.2017 29.12.2017 

3 2015-16 29.12.2017 29.12.2017 

4 2016-17 29.12.2017 29.12.2017 

5 Goldmine Buildcon 

(P) Ltd 

2010-11 Letter No. JCIT/CR-4/ 

Approval 153 D/ 2017-

18/1127 

29.12.2017 29.12.2017 

6 2011-12 29.12.2017 29.12.2017 

7 2012-13 29.12.2017 29.12.2017 

8 Sunvision Agencies 

(P) Ltd. 

2010-11 Letter No. JCIT/CR-4/ 

Approval 153 D/ 2017-

18/1128 

29.12.2017 29.12.2017 

9 2011-12 29.12.2017 29.12.2017 

10 2012-13 29.12.2017 29.12.2017 

11 2015-16 29.12.2017 29.12.2017 

12 Skyline Metal & 

Alloys (P) Ltd 

2014-15 Letter No. JCIT/CR-4/ 

Approval 153 D/ 2017-

18/1131 

29.12.2017 29.12.2017 

13 2016-17 29.12.2017 29.12.2017 

 

           Apart from above approvals for 29 Assessment Years, Learned 

Joint Commissioner of Income Tax, Central Range-4, New Delhi has 

also granted 39 approvals on 29/12/2017 itself, (for Deepak Agarwal 

& Ors. Group). The 39 approvals granted by Learned Joint 

Commissioner of Income Tax, Central Range-4, New Delhi challenged 

by assesse, before Hon’ble Delhi Bench of Income Tax Appellate 

Tribunal were held as mechanical approval in common order dated 

10/01/2024 (pages 99-120 of Judgment of Paper Book.)  
 

5.    Learned Authorized Representative for assesses submitted that 

impugned approvals is invalid as approval has to be granted for 

separately for each assessment year for each assesse and in absence 

of it approval granted is not in accordance with law. Reliance was 

placed in case of PCIT vs. Shiv Kumar Nayyar reported in 467 ITR 
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186 (Delhi) (pages 234-240 of JPB) affirming the decision of Hon’ble 

Delhi Bench of Tribunal in case of Shiv Kumar Nayyar vs. ACIT in 

ITA No.1282/Del/2020 dated 26/07/2023. Reliance was also placed 

in various case laws are as under:- 

(i)  ITA No.1813/Del/2019 Sanjay Duggal vs. ACIT and Ors.  

(ii)  ITA No. 621/D/2023 dated 15.12.2023 ACIT vs. Janak Raj 

Gupta & Co. (pages 66-98 of JPB) 

(iii)  ITA No. 8821/D/2019 and others dated 10.1.2024 Mysore 

Finlease (P) Ltd. vs. DCIT (pages 99-120 of JPB) 

(iv)  ITA No. 294 and 295/D/2022 dated 24.4.2024 Veena 

Singh vs. ACIT (pages 289-305 of JPB) 

(v) ITA No. 458/D/2022 dated 31.5.2024 Millenium Vinimay 

(P) Ltd. vs. ACIT (pages 178-195 of JPB) 

(vi) ITA No. 717/D/2021 dated 18.4.2023 DCIT vs. Amolak 

Singh Bhatia 

(vii) IT(SS)A No. 674/Lkw/2018 dated 2.9.2021 Subodh 

Agarwal vs. DCIT 

(viii) ITA No. 2503/D/2017 dated 23.7.2024 SEH Realtors (P) 

Ltd. vs ACIT 

(ix) xiii) ITA No. 429/D/2024 dated 30.9.2024 Sanjay Kumar 

vs. DCIT  

(x) 454 ITR 312 (Ori) ACIT vs. M/s Serajuddin and Co. Kolkata 

(pages 55-56 of JBP) affirmed by Apex Court in SLP © 

No.44989/2023 (page 65 of JPB).  
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(xi) ITA No.593/2023 (Del) dated 30.07.2024 PCIT vs. MDLR 

Hotels (P) Ltd. (pages 18-33 of JPB).  

(xii) 252 Taxman 407 (Guj) PCIT vs. Sunrise Finlease (P) Ltd. 

ITAT (Delhi).  

6. Learned Authorized Representative for Department of Revenue 

supported the impugned orders of the Departmental Authorities. 

  

7. From examination on record, in light of aforesaid, it is crystal 

clear that the core issue in the appeals is challenge to the authority 

to approval granted by Ld. JCIT vide order dated 29/12/2017. 

Learned JCIT had granted 39 approvals on 29/12/2017 itself for 

(Deepak Agarwal & Others group). Hon’ble ITAT Delhi Bench in case 

of Mysore Finlease Pvt.  Ltd. & Ors. in ITA 8821/Del/2019 & Ors. 

decided on 10/01/2024 held under:- 

“7.  We find that the ld. JCIT granted approval of the draft assessment orders u/s 153D of the 

Act for 40 cases for various Asst Years in respect of assessments to be completed u/s 153A of the 

Act. The Ld. AR before us had raised a preliminary objection that the said statutory approval 

granted by the ld. JCIT u/s 153D of the Act enabling the ld. AO to complete the search assessment, 

was a mere mechanical approval without due application of mind on the part of the ld. JCIT. 

Further, the Ld. AR also submitted that the meaning of 'approval' as contemplated u/s 153D of the 

Act is that the ld. JCIT is required to verify the issues raised by the Ld. AO in the draft assessment 

order and apply his mind and ascertain whether the entire facts have been properly appreciated 

by the Ld. AO. The said approval proceedings is a quasi judicial function to be performed by the 

ld. JCIT based on sound reasoning on due examination of the seized documents, replies filed by 

the assessee and the draft assessment orders of the Ld. AO. Thus, it is bounden duty of the ld. 

JCIT to exercise this power by applying his judicious mind. The Ld. AR vehemently argued that the 

40 draft assessment orders for 10 assessees were sent for approval by the Ld. AO to the ld. JCIT 

on 29.12.2017 and the ld. JCIT had granted approval for all the cases on the very same day, i.e., 

on 29.12.2017. The Ld. AR reiterated the fact that 40 draft assessment orders u/s 153A of the Act  

were approved by the ld. JCIT u/s 153D of the Act on the single day i.e. the day on which the draft 

assessment orders were forwarded to the ld. JCIT by the ld AO. Based on this, the Ld. AR submitted 

that the ld. JCIT had granted approval by devoting very few minutes for each case in a mechanical 

manner u/s 153D of the Act without due application of mind. Moreover, the approval letter granted 

u/s 153D by the ld. JCIT for all the seven assessment years, clearly states that the draft assessment 

orders per se were placed by the Ld. AO before the ld. JCIT only on 29.12.2017 and they were 
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approved on the very same day. Accordingly, he pleaded that this type of approval cannot be 

treated as a valid approval contemplated u/s 153D of the Act. Further, the Ld. AR submitted that 

a single approval was granted by the ld. JCIT u/s 153D of the Act for all assessment years put 

together instead of granting approval for each of the assessment years separately as contemplated 

in the section. Accordingly, the Ld. AR argued that the entire search assessments framed in the 

hands of the various assessees listed in the cause title u/s 153A r.w.s. 143(3) of the Act dated 

29.12.2017 for various Asst Years under consideration required to be quashed as void ab initio. In 

support of this argument, the Ld. AR placed heavy reliance on the decision of the Hon'ble Orissa 

High Court in ITA Nos.39 to 45 of 2022 dated 15.03.2023 in the case ACIT, Circle 1(2), 

Bhubaneshwar vs. M/s Serajuddin & Co. and the decision of the Hon'ble Allahabad High Court in 

the case of PCIT vs. Subodh Aggarwal in Income-tax Appeal No.86/2022 dated 12.12.2022.  

   

8. Per contra, the Ld. DR vehemently argued that the role of ld. JCIT, Central Range is totally 

different from the role of a JCIT in the normal range. He argued that in a Central Range, the ld. 

JCIT is involved in the search assessment proceedings right from the time of receipt of appraisal 

report from the Investigation Wing and is involved with the Ld. AO from time to time while issuing 

various questionnaires to the assessee. The ld. JCIT in Central Range also examine the seized 

documents in detail immediately after receipt of the appraisal report and provides able assistance 

to the Ld. AO about the interpretation of the said seized documents while issuing questionnaires 

to assessee, examining the replies filed by the assessee and drawing conclusions thereon. Hence, 

it is very easy for the ld. JCIT to grant approval of the draft assessment order on the same day 

since he is involved with the assessment proceedings right from the inception. Accordingly, he 

argued that the objection raised by the Ld. AR has no force.   Further, the Ld. DR vehemently 

argued that bare reading of provisions of section 153D of the Act talks only about existence of 

approval from the ld. JCIT.  There is no mention of application of mind on the part of the ld. JCIT 

or the approving authority in the said section.  The expression ‘application of mind’ is only provided 

by the Judicial decisions and not provided in the statute.   Hence the Ld. DR argued that literal 

interpretation is to be given to the provisions of section 153D of the Act which does not provide 

for application of mind of the approving authority and hence any other interpretation contrary to 

the same would only result in re-writing the law.     

 

9. We find, as per the scheme of the Act, for framing search assessments, the Ld. AO can 

pass the search assessment order u/s 153A or u/s 153C of the Act only after obtaining prior 

approval of the draft assessment order and the conclusions reached thereon from the ld. JCIT in 

terms of section 153D of the Act. This is a mandatory requirement of law. The said approval 

granting proceedings by the ld. JCIT is a quasi judicial proceeding requiring application of mind by 

the ld. JCIT judiciously. In order to ensure smooth implementation of the aforesaid provisions, in 

consonance with the true spirit of the scheme of the Act, it is the bounden duty of the Ld. AO to 

seek to place the draft assessment order together with copies of the seized documents before the 

ld. JCIT well in time much before the due date of completion of search assessment. The ld. JCIT 

is supposed to examine the seized documents, questionnaires raised by the Ld. AO on the assessee 

seeking explanation of contents in the seized documents, replies filed by the assessee in response 

to the questionnaires issued by the Ld. AO and the conclusions drawn by the Ld. AO vis- à-vis the 

said seized documents after considering the reply of the assessee. All these functions, as stated 

earlier, are to be performed by the ld. JCIT in a judicious way after due application of mind. Even 
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though as vehemently argued by the Ld. CIT-DR, the ld. JCIT is involved with the search 

assessment proceedings right from the time of receipt of appraisal report from the Investigation 

Wing, still, the ld. JCIT, while granting the approval u/s 153D of the Act has to independently apply 

his mind dehors the conclusions drawn either by the Investigation Wing in the appraisal report or 

by the Ld. AO in the draft assessment order. The copy of the appraisal report submitted by the 

Investigation Wing to the Ld. AO and ld. JCIT are merely guidance to the Ld. AO and are purely 

internal correspondences on which the assessee does not have any access. Moreover, the Act 

mandates the Ld. AO to frame the assessment after getting prior approval from ld. JCIT u/s 153D 

of the Act. The ld. JCIT getting involved in the search assessment proceedings right from inception 

does not have any support from the provisions of the Act as no where the Act mandates so. The 

scheme of the Act mandates due application of mind by the Ld. AO to examine the seized 

documents independently dehors the appraisal report of the Investigation Wing and seek 

explanation/clarifications from the assessee on the contents of the seized documents. When the 

scheme of the Act provides for a leeway to both the Ld. AO as well as the ld. JCIT to even ignore 

the conclusions drawn in the appraisal report by the Investigation Wing and take a different stand 

in the assessment proceedings, the fact of ld. JCIT getting involved in the search assessment 

proceedings right from the receipt of copy of appraisal report, as argued by the Ld. CIT DR, has 

no substance. In other words, irrespective of the conclusions drawn in the appraisal report by the 

Investigation Wing, both the Ld. AO and the ld. JCIT are supposed to independently apply their 

mind in a judicious way before drawing any conclusions on the contents of the seized documents 

while framing the search assessments. In our considered opinion, if the arguments of the Ld. CIT 

DR are to be appreciated that the ld. JCIT need not apply his mind while granting approval of the 

draft assessment orders u/s 153D of the Act as it is not provided in section 153D of the Act, then 

it would make the entire approval proceedings contemplated u/s 153D of the Act otiose. The law 

provides only the Ld. AO to frame the assessment, but, certain checks and balances are provided 

in the Act by conferring powers on the ld. JCIT to grant judicious approval u/s 153D of the Act to 

the draft assessment orders placed by the Ld. AO. 

 

10. Let us now examine whether in the aforesaid background of the scheme of the Act, 

whether the approval in terms of section 153D of the Act has been granted by the ld. JCIT in a 

judicious way after due application of mind or not, in the instant case. 

 

11. We have gone through the approval granted by the ld. JCIT on the date mentioned in the 

table hereinabove u/s 153D of the Act. The said approval letter clearly states that a letter dated 

29.12.2017 was filed by the Ld. AO before the ld. JCIT seeking approval of draft assessment order 

u/s 153D of the Act. The ld. JCIT has accorded approval for the said draft assessment orders on 

the very same day i.e., on 29.12.2017 for various assessment years in the case of various 

assessees. In any event, whether is it humanly possible for an approving authority like the ld. JCIT 

to grant judicious approval u/s 153D of the Act for 40 cases for various assessment years on a 

single day is the subject matter of dispute before us. Further, section 153D of the Act provides that 

approval has to be granted for each of the assessment year whereas, in the instant case, the ld. 

JCIT has granted a single approval for all assessment years put together. We find that the reliance 

placed by the Ld. AR on the decision of the Hon'ble Orissa High Court in the case of ACIT, Circle 

1(2), Bhubaneshwar vs. M/s Serajuddin & Co. in ITA Nos. 39 to 45 of 2022 dated 15.03.2023 is 

well founded. The question before the Hon'ble Orissa High Court is as under:- 
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"Whether on the facts and c ircumstances the ITAT was correct in hold ing 

that the approving authority has not appl ied his mind for  giv ing approval  

u/s 153D?" 
 

12. In the case before the Hon'ble Orissa High Court, the approval of draft assessment orders 

was placed by the AO before the Addl.CIT on 27/29.12.2010 for seven assessment years. The 

approval was granted by the Addl. Commissioner for seven assessment years u/s 153D of the Act 

on 30.12.2010 by merely saying that the draft orders submitted by the officer in the above case 

for the seven assessment years are hereby approved. The Hon'ble Orissa High Court took note of 

this fact and quashed the search assessment and decided the issue in favour of the assessee by 

holding as under:-  

 

"22. As r ight ly pointed out by learned counsel for the Assessee there is  

not even a token ment ion of the draft orders having been perused by the 

Addit ional  CIT. The let ter  s imply grants an approval . In other words,  even 

the bare minimum requirement of the approving author ity ha ving to 

indicate what the thought process involved was is missing in the 

aforementioned approval  order. While elaborate reasons need not be 

given, there has to be some indicat ion that the approving authority has  

examined the draft  orders and f inds that i t  meets the requirement of the 

law. As explained in the above cases, the mere repeat ing of the words of 

the statute,  or mere "rubber stamping" of the letter seeking sanct ion by 

us ing s imi lar  words l ike ' seen' or  'approved'  wi l l  not sat is fy the 

requirement of the law. This is where the Technical Manual of Off ice 

Procedure becomes important. A lthough, i t  was in the context of Sect ion 

158BG of the Act,  i t  would equal ly apply to Sect ion 153D of the Act . There 

are three or four requirements that are mandated there in, ( i )  the AO 

should submit the draft  assessment order "wel l  in t ime".  Here it  was 

submitted just two days pr ior to the deadl ine thereby putt ing the 

approving authority under great  pressure and not giving him suff ic ient 

t ime to apply his mind; ( i i)  the f i nal approva l must  be in wr it ing; ( i i i )  The 

fact that approva l has been obtained, should be ment ioned in the body of 

the assessment order.  
 

23. In the present case, i t  is an admitted posit ion that the assessment 

orders are total ly s i lent about the AO having  written to the Addit ional CIT 

seeking his approva l  or of the Addit iona l CIT having granted such 

approval . Interest ingly,  the assessment orders were passed on 30th 

December 2010 without mentioning the above fact . These two orders were 

therefore not  in comp liance with the requirement spelt  out  in para 9 of  

the Manual  of Off ic ia l Procedure.  

 

24. The above manual  is  meant as a guide l ine to the AOs. Since it  was 

issued by the CBDT, the powers for  issuing such guidel ines can be traced 

to Sect ion 119 of the Act . It  has been held in a ser ies of judgments that 

the instruct ions under Sect ion 119 of the Act  are certa in ly binding on the 
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Department. In Commiss ioner of Customs v.  Indian Oi l  Corporat ion Ltd. 

2004 (165) E.L.T. 257 (S.C.) the Supreme Court  observed as under : 

 

"Despite the categor ica l language of the c lar i f icat ion by the 

Const itut ion Bench, the issue was again sought to be ra ised before 

a Bench of three Judges in Central Board of Central Excise,  

Vadodara v.  Dhiren Chemicals Industr ies: 2002 (143) ELT 19 where  

the view of the Const i tut ion Bench regard ing the b inding nature of 

ci rculars issued under Sect ion 37B of the Centra l Excise Act, 1944 

was rei terated after  i t  was drawn to the at tent ion of the Court  by 

the Revenue that  there were in fact circulars issued by the Centra l 

Board of Excise and Customs which gave a di f ferent  interpretat ion 

to the phrase as interpreted by the Const i tut ion Bench. The same 

view has also been taken in Simplex Cast ings Ltd. v. Commiss ioner 

of Customs, Vishakhapatnam 2003 (5) SCC 528. The princip les la id 

down by al l  these decis ions are: (1) Although a c ircular is not 

binding on a Court  or an assessee, i t  is not open to the Revenue to 

raise the content ion that  is  contrary to a b inding c ircular by the 

Board. When a circular  remains in ope rat ion, the Revenue is bound 

by i t  and cannot be a l lowed to p lead that  i t  is not  val id nor that i t  

is contrary to the terms of the statute.  

 

(2)  Despite the decis ion of th is  Court , the Department cannot be 

permitted to take a stand contrary to the instruct ions Issued by the 

Board.  

 

(3) A show cause not ice and demand contrary to exist ing ci rculars 

of the Board are ab ini t io bad  

 

(4) It is not open to the Revenue to advance an argument or f i le  

an appeal contrary to the c irculars."  

 

25. For a l l  of the aforementioned reasons, the Court f inds that the ITAT 

has correct ly set  out  the legal  posit ion whi le  holding that the requirement 

of pr ior  approval  of the super ior  off icer  before an order of assessment or 

reassessment is passed pursuant to a search operat i on is  a mandatory 

requirement of Sect ion 153D of the Act and that  such approval  is not 

meant to be given mechanical ly. The Court  a lso concurs with the f ind ing 

of the ITAT that in the present cases such approval was granted 

mechanica l ly without appl icat ion of mind by the Addit ional CIT result ing 

in v it ia t ing the assessment orders themselves.  

 

26. The quest ion of law framed is therefore answered in the aff i rmative 

i .e .,  in favour of the Assessee and aga inst  the Department.  
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27. The appeals are accord ingly dismissed, but  in the ci rcumstances,  with 

no order as to costs."  

 

13. Further, we find that similar view was taken by the Hon'ble Allahabad High Court in the 

case PCIT vs. Subodh Aggarwal in Income-tax Appeal No.86/2022 dated 12.12.2022. In this case, 

the draft assessment order was placed for approval before the Addl. CIT on 31.12.2017. The 

approval u/s 153D was granted by the  Addl. CIT on 31.12.2017. The final assessment order was 

passed by the AO on 31.12.2017. The time limit for completion of search assessment was 

31.12.2017. 38 cases were approved by the  Addl.CIT u/s 153D of the Act on 31.12.2017. In this 

background, the Hon'ble Allahabad High Court held as under:- 

"The submission is that the substant ia l quest ion of law which ar ises for  

considerat ion before this  Court  is about the just i f icat ion of the act  of the 

Tr ibunal in ignoring the f ind ings recorded by the Assessing Officer and 

sett ing aside the assessment order on the sole ground of defect  in the 

approval  to the draft assessment order granted by the competent 

Approving Authority. Learned counsel for the Assessee, however, defended 

the order of the tr ibunal for the reasoning given therein.  

 

Considering the submissions of the learned counsel  for the part ies and 

having perused the order of the Tr ibunal , in v iew of the undisputed facts 

before us about the manner in which the approval to the draft assessment 

order was granted under Sect ion 153D for  the assessment proceedings,  by 

a letter dated 31.12.2017 in 38 cases p laced before the approving 

authority in a single day, we are required to examine as to whether a 

substant ia l quest ion of law arises for cons iderat ion before us so as to 

admit  the present appeal.  

 

To answer the same, we are required to go through the re levant provis ions 

of the Income Tax Act.  Sec t ion 132 provides the procedure for search and 

seizure operat ions in consequence of the information in possess ion of the 

Income Tax Authorit ies. Sect ion 153A prescr ibes assessment in case of 

search or requisit ion.  Sect ion 153A provides that in the case of a  person 

where a search is init iated under Sect ion 132, the Assessing Officer shal l  

issue not ice to such person requir ing him to furnish within such period, as 

may be speci f ied in the not ice,  the return of income in respect  of each 

assessment year fa l l ing within s ix assessment years (and for the relevant 

assessment year or years)  referred to in c lause (b) , in the prescr ibed form 

and veri f ied in the prescr ibed manner and sett ing forth such other 

part iculars as may be prescr ibed and the provis ions of this Act  shal l ,  so 

far  as may apply accordingly as i f such return were a return required to 

be furnished under Sect ion 139.  

 

Sect ion 153D of the Act relevant for our purposes is to be noted  

 

"Pr ior approval necessary for  assessment in cases of search or requisit ion.  
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153D.-No order of assessment or  reassessment shal l  be passed by an 

Assessing Off icer below the rank of Jo int Commissioner in respect of each 

assessment year referred to in c lause (b) of [sub -sect ion (1) of] sect ion 

153A or the assessment year  referred to in clause (b) of sub -sect ion (1) 

of sect ion 153B, except with the pr ior approval of the Jo int Commissioner.  

 

Provided that nothing conta ined in th is sect ion sha l l  apply where the 

assessment or reassessment order, as the case may be, is require d to be  

passed by the Assess ing Officer with the pr ior  approva l  of the [Pr incipal 

Commissioner or] Commissioner under sub -sect ion (12) of sect ion 144BA."  

 

The Tribunal  whi le quashing the assessment order had re l ied upon i ts  

earl ier decis ion in Navin  Jain and Others (Supra) where in a detai led  

discussion has been made with regard to the requirement of pr ior approval  

of superior author ity on the draft assessment order under Sect ion 153D, 

before pass ing the assessment order by the Assess ing Officer. It  w as noted 

that the word 'approval '  though has not been defined in the Income Tax 

Act  but  the genera l  meaning of the word 'approva l '  in Black's  Law 

Dict ionary,  6th Edit ion was to be seen. The decis ion of the Apex Court  in 

Vijayadev Nava l  Kishore Bharat ia  vs.  Land Acquisi t ion Off icer  (2003) 5 SCC 

83 where in the d ist inct ion between Approving Authority and Appel la te 

Authori ty was drawn, had been noted. The decis ion of the High Court of 

Gauhati  in Dharampal Satyapa l  Ltd. vs.  Union of India (2019) 366 ELT 253 

(Gau.) has been noted to record that grant of approval means due 

appl icat ion of mind on the subject matter approved which sat isf ies al l  the 

legal  and procedural  requirements. There is  an exhaust ive d iscuss ion on 

the requirement of pr ior  approva l under Sect ion 153D of the Act  and it  

was noted that  the requirement of approva l  cannot be t reated as mere 

formal ity and the mandate of the Act  that the Approving Authority has to 

act in a judic ious manner by due appl icat ion of mind in a manner of a 

quasi  judicia l author ity,  has been considered.  

 

It  was held therein that i f an approval  has been granted by the Approving 

Authori ty in a mechanica l manner without appl icat ion of mind then the 

very purpose of obtaining approva l under Sect ion 153D of the Act  and 

mandate of the enactment by the legis lature wi l l  be defeated. For grant ing 

approval under Sect ion 153D of the Act , the Approving Author ity sha l l  

have to apply independent mind to the materia l on record for  "each 

assessment year" in respect  of "each assessee" separately. T he words 

'each assessment year '  used in Sect ion 153D and 153A have been 

considered to hold that effect ive and proper meaning has to be given so 

that  under lying legis lat ive intent as per scheme of assessment of Sect ion 

153A to 153D is ful f i l led.  It  was held  that  the "approval" as contemplated 

under 153D of the Act ,  requires the approving author ity,  i .e . Joint  
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Commissioner to veri fy the issues raised by the Assessing Officer  in the 

draft assessment order and apply his mind to ascerta in as to whether the 

required procedure has been fol lowed by the Assess ing Officer  or  not  in 

framing the assessment. The approva l,  thus, cannot be a mere formal ity 

and, in any case, cannot be a mechanical  exerc ise of power.  

 

It  was noted that the obl igat ions of the approval of the Approving 

Authori ty serves two purposes: ( i) On the one hand, he has to apply his  

mind to ensure the interest of the revenue aga inst any commission or 

negl igence by the Assessing Officer in taxing r ight  income in the hands of 

r ight person and in r ight assessment year. ( i i )  On the other hand, superior  

authority is a lso responsible and duty -bound to do just ice with the tax-

payer by grant ing protect ion aga inst  arbit rary or  creat ing baseless tax 

l iab i l i ty on the assessee.  

 

The Tr ibunal  has further noted that  the provis ions conta ined in Sect ions 

153A to Sect ion 153D provide for  separate not ice to be given to assessee 

for  assessment for  each year as speci f ied in Sect ion 153A of the Act; the 

assessee has to f i le  separate ITR for  each year as speci f ied in Sect ion 

153A of the Act; separate assessment orders are to be passed for each 

year as speci f ied in Sect ion 153A of the Act .  

 

It  was observed that this is an important  concept mentioned in Sect ion 

153A of the Act ,  which is  pecul iar to the scheme of the said Sect ion. 

Keeping in view of th is basic fundamental features of Sect ion 153A, i f  

Sect ion 153D is scrut in ized, then, i t  would become manifest  that  an 

important  phrase is  employed in the text of Sect ion 153D, which is "each 

assessment year". The reading of the provis i ons in Sect ion 153A and 153D 

conjoint ly makes it  c lear that separate approval of draft assessment order 

for each year is to be obta ined under Sect ion 153D of the Income Tax Act .  

In i ts  erudite judgement with the discuss ion on the legis lat ive intent  of 

Sect ion 153A to 153D and the meaning of the "approval" as def ined in 

Black's Law Dict ionary as also the decis ions of the Apex Court in the case 

of Sahara India vs. CIT and Others (2008) 300 ITR 403 (SC) where the 

discussion on the requirement of pr ior approval  of Chief Commiss ioner or  

Commissioner in terms of provis ion of Sect ion 142(2A) of the Act  had been 

made, i t  was noted that  the Apex Court  has held there in that the 

requirement of previous approval  of the Chief Commissioner or  

Commissioner in terms of the said provis ion being an in -bui lt  protect ion 

against  arbi trary or  unjust exerc ise of power by the Assess ing Officer  casts 

a very heavy duty on the said high ranking authority to see that the 

approval  envisaged in the sect ion is  not turned into an empty r i tu a l.  The 

Apex Court has he ld therein that  the approval  must  be granted only on 

the bas is of materia l avai lab le on record and the approval must reflect the 

appl icat ion of mind to the facts of the case.  
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The above d iscussion made in the judgement of Tr ibunal dated 3.08.2021 

in the case of Navin Jain Vs. Dy. C.I.T. (Supra) has been rel ied by the  

Tr ibunal , in the instant case, to arr ive at the conclus ion that the 

mechanica l approval under Sect ion 153D of the Act would v it ia te the ent ire 

proceedings in the instant  case.  

 

For the reasoning given in the case of Navin Jain (Supra), as extracted in 

the impugned order passed by the Tribunal,  as noted above, there cannot 

be any two opinion to the requirement of pr ior approval  of the Joint  

Commissioner to the draft  asses sment order prepared by the Assess ing 

Officer,  as per the mandate of Sect ion 153D of the Income Tax Act.  

 

The approval  of draft  assessment order being an in -bui l t  protect ion against  

any arbit rary or  unjust  exerc ise of power by the Assessing Officer , cannot  

be sa id to be a mechanica l exercise, without appl icat ion of independent 

mind by the Approving Authority on the materia l  p laced before it  and the 

reasoning g iven in the assessment order. I t  is admit ted by Sr i Gaurav 

Mahajan, learned counsel for  the appel la nt-revenue that the approval  

order is an administrat ive exercise of power on the part of the Approving 

Authori ty but i t  is  sought to be submitted that mere fact that the approva l 

was in existence on the date of the passing of the assessment order, i t  

could not  have been vit iated. This submission is  found to be a fa l lacy,  in 

as much as, the prior  approval  of superior  authority means that i t  should 

appra ise the materia l before it  so as to appreciate on factua l and legal  

aspects to ascertain that  the ent ire ma ter ia l has been examined by the 

Assessing Authority before prepar ing the draft assessment order.  It  is t r i te  

in law that the approval must be granted only on the bas is of mater ia l  

avai lab le on record and the approva l must  reflect the appl icat ion of mind 

to the facts of the case. The requirement of approval under Sect ion 153D 

is pre-requisi te to pass an order of assessment or re -assessment. Sect ion 

153D requires that the Assessing Officer shal l  obtain pr ior approval  of the 

Joint Commiss ioner in respect of "each assessment year" referred to in 

Clause (b) of sub-sect ion (1) of Sect ion 153A which provides for  

assessment in case of search under Sect ion 132. Sect ion 153A(1)(a) 

requires that  the assessee on a not ice issued to him by the Assessing 

Officer would be required to furnish the return of income in respect of 

"each assessment year" fa l l ing with in s ix assessment years (and for the 

relevant assessment or years) , referred to in Clause (b) of sub -sect ion (1)  

of Sect ion 153A. The proviso to Sect ion 153A further p rovides for  

assessment of the tota l income in respect  of each assessment year fa l l ing 

within such six assessment years (and for  the relevant assessment year 

or years).  
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The careful and conjo int  reading of Sect ion 153A(1) and Sect ion 153D 

leave no room for doubt that  approva l with respect to "each assessment 

year" is to be obta ined by the Assessing Off icer on the draft assessment 

order before passing the assessment order under Sect ion 153A.  

 

In the instant case, the draft assessment order in 38 cases, i .e.  f or 38 

assessment years placed before the Approving Author ity on 31.12.2017 

was approved on same day i .e . 31.12.2017, which not only included the 

cases of respondentassessee but the cases of other groups as wel l .  It  is  

humanly impossib le  to go through the records of 38 cases in one day to 

apply independent to appra ise the materia l  before the Approving 

Authori ty. The conclus ion drawn by the Tribunal that i t  was a mechanical  

exerc ise of power, therefore, cannot be sa id to be perverse or contrary to 

the materia l on record.  

 

As the facts are admit ted before us,  the quest ions of law framed on the 

factual  issues re lated to the f indings recorded by the Assess ing Officer  

are not  open to agi tate within the scope of the present appeal be ing in 

the nature of second appeal. No substant ia l quest ion of law ar ises for  

considerat ion before us.  

 

The Appeal  is  d ismissed be ing devoid of mer i t ."  

 

14. Further, we find that similar issue has been addressed by the Hon'ble Jurisdictional High 

Court in the case of PCIT vs. Anju Bansal in ITA 368/2023 order dated 13.07.2023 wherein, under 

similar circumstances, the Hon'ble Delhi High Court categorically held that statutory approval given 

by a quasi judicial authority without due application of mind as contemplated in section 153D of 

the Act would be fatal to the entire search assessment proceedings. The relevant operative part of 

the said order is reproduced below:- 

"12. This aspect  was brought to the fore by the Tribunal in the impugned 

order.  The Tr ibunal ,  thus, concluded there was a complete lack of 

appl icat ion of mind, inasmuch as the ACIT, who granted approval ,  fa i led 

to not ice the said error.  

 

12.1 More part icular ly, the Tr ibunal notes that a l l  that  was looked at by 

the ACIT, was the draft assessment order.  

 

13. In another words,  i t  was emphasised that the approval was granted 

without examining the assessment record or the search materia l . The 

relevant observat ions made in this behal f by the Tribunal in the impugned 

order are extracted hereafter:  

 

"17.1 However, in the present case,  we have no hes itat ion in stat ing 

that  there is complete non-application of mind by the 

Learned Addl. CIT before granting the approval. Had there 
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been application of mind, he would not have approved the 

draft assessment order, where the returned income of 

Rs.87,20,580/-,  Similarly, when the total assessed income 

as per the AO comes to Rs. 16,69,42,560/-,  the Addl.  CIT 

could not have approved the assessed income at Rs. 

1,65,07,560/- had he applied his mind. The addition of Rs.  

15,04,35,000/- made by the AO in the instant case is 

completely out of  the scene in the f inal assessed income 

shows volumes. 

 

17.2 Even the factual  s ituat ion is much worse than the facts decided 

by the Tr ibunal in the case of Sanjay Duggal  (supra).  In that case, 

at least  the assessment fo lders were sent  whereas in the instant 

case, as appears from the letter of the Assessing Off i cer 

seeking approval,  he has sent only the draft assessment 

order without any assessment records what to say about the 

search material.  As mentioned earlier,  there are infirmities 

in the figures of original return of income as well  as total  

assessed and the Addl.  CIT while giving his approval has not 

applied his mind to the figures mentioned by the AO. 

Therefore,  approval given in the instant case by the Addl.  

CIT, in our opinion, is  not valid in the eyes of law. We, 

therefore,  hold that approval given u/s 153D has been 

granted in a mechanical manner and without application of 

mind and thus it is  invalid and bad in law  and consequent ly 

vit iated the assessment order for  want of val id approval  u/s 153D 

of the Act.  

 

In view of the above d iscussion, we hold that  the order passed u/s 

153A r.w.s.  43(3) has to be quashed, thus ordered accordingly.  The 

ground ra ised by the Assessee is  accordingly a l lowed".  

 

[Emphasis is ours]  

 

14. In this appeal,  we are required to examine whether any substant ia l  

quest ion of law arises for our considerat ion.  

 

15. Having regard to the f ind ings returned by the Tr ibunal , which are 

f ind ings of fact, in our v iew, no substant ia l quest ion of law arises for our 

considerat ion. The Tribunal  was r ight  that  there was absence of 

appl icat ion of mind by the ACIT in grant ing approval under Sect ion 153D. 

It is not an exerc ise deal ing with a immateria l matter which could be 

corrected by taking recourse to Sect ion 292B of the Act.  

 

16. We are not  incl ined to interd ict the order of the Tribunal ."  
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15. In view of the aforesaid observations and respectfully following the judicial precedents 

relied upon hereinabove, we have no hesitation in holding that the approval u/s 153D of the Act 

has been granted by the ld. JCIT in the instant case before us in a mechanical manner without due 

application of mind, thereby making the approval proceedings by a high ranking authority, an 

empty ritual. Such an approval has neither been mandated by the provisions of the Act nor 

endorsed by the decisions of the Hon'ble Orissa High Court; Hon'ble Allahabad High Court and 

Hon’ble Jurisdictional High Court (Delhi High Court) referred to supra. Hence, we find lot of force 

in the arguments advanced by the Ld. AR in support of the additional grounds raised for all 

assessment years under consideration before us for all the assessees. Accordingly, the Additional 

Grounds raised by all the assessees for all the assessment years under consideration are hereby 

allowed.  

 

16. Since, pursuant to the allowing of the additional grounds, the entire search assessment 

framed in the hands of all the assessees is to be declared illegal and bad in law, the other legal 

grounds and grounds on merits raised by the assessees for various assessment years need not be 

gone into as adjudication of the same would be merely academic in nature and, hence, they are 

left open.  

 

17. In the result, all the appeals of the assessee are allowed and appeal of the revenue in ITA 

No. 8788/Del/2019 in the case of Brij Kishore for Asst Year 2010-11 is dismissed.  

8. In view of above observations and respectfully following the 

judicial precedent, we have no hesitation in holding that the approval 

u/s 153D of the Act granted by Learned JCIT in the instant cases 

were in mechanical manner without due application of mind. 

Accordingly, the grounds by all the assessees for all the assessment 

years under consideration are allowed.  

9. Since, the entire search assessment in the hands of all the 

assesses have been declared as bad in law and illegal the other 

grounds raised by assesse need not be gone into. Likewise the 

arguments raised by the Department in the three appeals are 

academic and are left open.  
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10.     In final result, all 16 appeals filed by the assesses are allowed 

and the 3 appeals filed by the Department are dismissed. Appeal   

No.4289/Del/2019 filed by the Department of Revenue dismissed as 

withdrawn.   

       Order pronounced on this day 26th November, 2024.   
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