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ST /ORDER

PER PRABHASH SHANKAR [A.M.] :-

The present appeal arising from the appellate order dated

31.07.2024 is filed by the Revenue against the order passed by the

Learned Commissioner

of Income-tax (Appeals) [hereinafter

referred to as “"CIT(A)”] pertaining to assessment order passed u/s.
143(3) of the Income-tax Act, 1961 [hereinafter referred to as

“Act”] dated 28.12.2017 as passed by the Deputy Commissioner of

Income Tax, Mumbai for the Assessment Year [A.Y.] 2015-16.

2. The grounds of appeal are as under:
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1. On facts and circumstances of the case and in law, the Ld. CIT(A)
erred in law while holding that the appellant has proved the
identity, creditworthiness of the creditor and genuineness of the
transaction, as required under the provisions of Section 68 of the
Act.

2. On facts and circumstances of the case and in law. The Ld. CIT(A)
erred in not treating the unsecured loan of Rs. 5 Cr. in question as
unexplained cash credit u/s. 68 of the Act.

3. On facts and circumstances of the case and in law. The Ld. CIT(A)
erred in deleting the addition of Rs.5 Cr. made by the AO u/s. 68 of
the Act.

4. The appellant craves leave to add to alter, amend, modify and/or
delete any or all of the above said grounds of appeal. The appellant

reserves its right to file further submission in the appeal.”

2. Brief facts of the case are that the return filed for Rs
45,84,304/-was subsequently assessed by the Ld. Assessing Officer
at Rs 5,45,84,300/- by making an addition of Rs 5 cr. u/s 68 of the
Income Tax,1961.The AO treated the loan taken from one Safal
Developers Pvt. Ltd. as paper transaction and bogus. Contentions of
the assessee that the said loan was taken for business purposes
through banking channels from an existing company were rejected
It was also stated that the lender company had announced a new
building project and received advance of Rs 87,75,00,000/- from
clients. Submissions made are duly reproduced in the appellate
order pages 35 to 43 of the appellate order .The Id.CIT(A) has made
a detailed discussion of all the relevant facts of the case and has in
para 21 on page 49/50 concluded that the AO’s observations of the
lender being a paper company were untrue. He went on to hold that

all the three ingredients u/s 68 being identity, credit worthiness and
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genuineness were duly established by the assessee. He accordingly
deleted the addition.

3. The Id.CIT(DR) has vehemently argued in favour of the Ld.
Assessing Officer reiterating that the assessee failed to discharge
onus cast upon it in proving the impugned case credit which was

rightly treated as unexplained in terms of section 68 of the Act.

4, Per contra, the Ld. AR has argued that all the primary details
proving identity, credit worthiness and genuineness of the credit
have been duly satisfied as the assessee produced all the relevant
evidences before the AO. He has drawn attention to the
observations of the Id.CIT(A) in various paras which are based on its
submissions made during appeal proceedings. It is stated that as
per para 10,it the lender SDPL received Rs 29.50 cr. from Oberoi
Reality P.Ltd. out of which it lent Rs 5 cr to the assessee which is
duly reflected in assesses bank account. As regards Nil return filed
by SDPL, it was observed in para 11 that the company was following
Project completion method of accounting being engaged in the
business of real estate. The expenses incurred every year were
added to the Work-in Progress and no profit was booked. It was
stated that the loan was received and repaid through banking
channels. The company had submitted copies of Bank statements,
ITRs, Financials and confirmations of accounts to prove identity,
credit worthiness and genuineness of the transaction. The primary

onus has been duly discharged.

5. We have carefully considered the entire matrix of the case and
find sufficient force in the contentions of the Id.AR. In this case, the

primary onus has been duly discharged by filing relevant
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confirmation, ITR, Bank statements etc which all have been glossed
over and ignored by the AO.In such circumstances, the assessee
could do nothing any further and as such had discharged the
burden. It has been rightly pointed out that although the AO issued
notice u/s 133(6) of the Act and obtained all relevant documents
from SDPL ,he without making any further enquiry or investigation
summarily treated it as paper company. Before us, the learned AR
has submitted a paper book enclosing bank statements of the
lender, ledger account, ITR copies, Auditors report, annual accounts,

which all negate the observations that the co. was paper company.

5.1 Once the assessee has proved the identity of his creditors the
genuineness of the transactions which he had with his creditors, and
the creditworthiness of his creditors vis-a-vis the transactions which
he had with the creditors, his burden stands discharged and the
burden then shifts to the revenue to show that the amount in ques-
tion, actually belonged to, or was owned by the assessee himself. A
delicate balance must be maintained while walking the tightrope of
section 68.The burden of proof cannot be discharged to the hilt by
the assessee. If the Assessing Officer harbors any doubt about the
legitimacy of the loan, he is empowered to carry out investigations
thoroughly. But if he is unable to unearth any discrepancy, he
cannot obdurately adhere to his suspicion and treat the loan as

unexplained.

5.2 In view of the above discussion on facts and the
circumstances of the case as also the provisions of the Act in this
regard, we hold that the Assessing Officer was not justified in

invoking provisions of section 68 of the case on the facts and the
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circumstance of the case. The AO is directed to delete the addition
made and order passed by the Id.CIT(A) is upheld.

6. In the result, the appeal of the Revenue is dismissed.

Order pronounced in the open court on 22/11/2024.
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