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PER VIKRAM SINGH YADAV, A.M. : 
 

This is an appeal filed by the Assessee against the order of the Ld. CIT(A)-5, 

Ludhiana dt. 24/05/2023 pertaining to Assessment Year 2019-20, wherein the 

assessee through his various grounds of appeal has effectively challenged the 

invocation of provision of Section 69 r.w.s 115BBE of the Act in respect of amount 

of Rs. 25,02,000/- which was surrendered during the course of survey offered to 

tax under normal provisions in the return of income.  

2. Briefly the facts of the case are that the assessee is a medical practitioner 

and also engaged in the business of medical store under the name and style of 

M/s Gursharan Chemist, 39-43, Shopping Complex, Tripuri Patiala. A survey 

operation under section 133A was carried out at the business premises of the 

assessee on 23/04/2018 wherein the assessee surrendered a sum of Rs. 

25,02,000/- in respect of excess stock. Subsequently, the assessee filed his return 
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of income on 24/10/2019 wherein the amount so surrendered during the course 

of survey was duly offered to tax under the normal provisions. Thereafter case of 

the assessee was selected for compulsory scrutiny and notices under section 

143(2) and 142(1) were issued and thereafter, taking into consideration the 

response filed by the assessee to the specific show cause but not finding the 

same acceptable, the AO invoked the provisions of Section 69 in respect of 

additional income so surrendered by the assessee amounting to Rs. 25,02,000/-.  

3. Being aggrieved, the assessee carried the matter in appeal before the Ld. 

CIT(A) and has sustained the said action on the part of the AO, against which 

the assessee is in appeal before us.  

4. During the course of hearing, the Ld. AR submitted that the assessee is a 

medical practitioner and also running a medical store from past many years 

and no other source of income has been identified during the course of survey 

and the only source of income is from the identified business of medical 

practitioner and medical store.  

4.1 It was submitted that similar submissions were made before the lower 

authorities and our reference was drawn to the reply to the show cause filed 

during the course of assessment proceedings wherein the assessee has 

submitted that the excess stock found at the business premises of the assessee is 

nothing but only the result of suppression of profit from previous few years and 

stock is not separately identifiable but is part of the mixed lot of stock found at 

the premises of the assessee which include declared stock as per books and 

also the excess stock as computed by the survey team. It was accordingly 

submitted that since excess stock is a result of suppression of profit from business 

over the years and has not been kept identifiable separately but is the part of 

overall physical stock found, the investment in the excess stock has to be 
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treated as business income and the same has been rightly accepted by the 

survey team@30%.  

4.2 It was further submitted that once a specific surrender was made by the 

assessee and which has been accepted by the survey team as business income 

and tax on the same has been realized, the Revenue cannot take different 

position while framing the assessment by taxing the same under section 69 of 

the Act.  

4.3 It was further submitted that the stock brought by the assessee was of 

medicines which is part of the regular business operations of the assessee and 

the survey team has itself compared the physical stock as found during the 

course of survey with the stock as per books of account which duly justifies that 

the Revenue itself accepts that the stock pertains to the regular business of the 

assessee and the same should be brought to tax under the head “business 

income” and not by invoking the deeming provision under section 69 of the Act. 

Further, in support reliance was placed on various Coordinate Benches 

decisions.  

5. Per contra, the Ld. DR submitted that for the unaccounted stock found 

during the survey operation, there can be no presumption to treat the value 

representing such excess stock as application of business income in absence of 

any evidence of earning that income or details thereof which has been 

invested in stock. It was submitted that the assessee has not been able to 

establish necessary nexus between the excess stock and normal business 

income. It was accordingly submitted that the action of the AO in applying the 

deeming provisions r.w.s 115BBE of the Act cannot be disputed and accordingly 

the Ld. CIT(A) has rightly affirmed the order of the AO in treating the surrender 

on account of unaccounted stock found during the course of survey as 



4 

 

deemed income. It was accordingly submitted that the order so passed by the 

Ld. CIT(A) be confirmed and the appeal so filed by the Assessee be dismissed.  

6. We have heard the rival contentions and purused the material available 

on record. We find that the matter is squarely covered by our decision in case of 

Shri Parmod Singla, Prop. M/s Singla Wire & Allied Products Vs. ACIT (in ITA No. 

516/Chd/2022 dt. 24/07/2023) wherein we have discussed the matter in detail 

including the various authorities quoted at Bar. It would be relevant to refer to 

the discussions and findings therein which are equally relevant in the instant 

case and same read as under: 

“13.  We have heard the r ival  content ions and purused the 
mater ia l  avai lable on record. The genesi s of  the present  case l ies in 
the survey operat ions u/s 133A conducted at the business premises 
of  the assessee on 8/07/2016 wherein the assessee surrendered a 
sum of  Rs 84.80 lacs,  thereafter  the return of  income f i led by the 
assessee on 23/03/2018 was selected for compulsory manual 
scrut iny as per CBDT guidel ines presumably to examine whether the 
assessee has honoured the surrender so made at  the t ime of  survey 
whi le f i l ing his  return of  income, as also evident f rom the conduct 
of  the assessment proceedings by the AO in terms of  i ssuing the 
show-cause and seeking comments of  the assessee on the amount 
so surrendered dur ing the course of  survey and subsequent pass ing 
of  the assessment order . As per the AO, the amount so surrendered 
by the assessee dur ing the course of  survey though has been 
offered in the return of  income and thus,  the assessee has 
honoured the sur render of  income so made but at the same t ime, 
the income so offered in the return of  income fal ls  under the 
deeming provis ions of  sect ion 69 and 69A of  the Act and thus,  the 
tax l iabi l i ty thereon has to be determined in terms of  sect ion 115BBE 
of  the Act.   As per the ld AR,  the assessee has honoured the 
surrender so made at  the t ime of  survey not  just  in terms of  the 
quantum of income so surrendered but  also in  terms of  nature of 
income so surrendered, and the rate of  tax at  which the surrender 
has been made and sur render so made has been accepted by the 
survey team and thus,  the deeming provi s ions of  sect ion 69 and 69A 
r/w sect ion 115BBE are not  att racted in the instant  case.   

14.  To appreciate the aforesaid r ival  posi t ions,  we refer to the 
provis ions of  sect ion 69 and 69A of  the Act.  Sect ion 69 provides 
that  where in  the f inancial  year immediately preceding the 
assessment year,  the assessee has made investments which are not 
recorded in the books of  account,  i f  any,  maintained by him for any 
source of income, and the assessee offer s no explanat ion about the 
nature and source of the investments  or the explanat ion offered by 
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him i s  not,  in the opin ion of the   Assess ing Off icer ,  sat i s factory , the  
value of the investments may be deemed to be the income of the 
assessee of such f inancial  year . Sect ion 69A provides that where in  
any f inancia l  year the assessee i s  found to be the owner of any 
money, bul l ion,  jewel lery  or other va luable art ic le and such money,  
bul l ion , jewel lery o r valuable art ic le i s not recorded in the books of  
account,  i f  any,  mainta ined by h im fo r any source of income, and 
the assessee of fers  no explanat ion about the nature and source of  
acqu is i t ion of the money, bu l l ion,  jewel lery o r o ther va luable art ic le,  
or the explanat ion offered by h im i s  not , in the opin ion of the 
Assess ing Off icer ,  sat i s factory,  the money and the value  of  the 
bul l ion , jewel lery or other  va luable art ic le may be deemed to be the 
income of the assessee for  such f inancia l  year .   

15.  In the instant case,  for the deeming provis ions o f sect ion 69 to 
be att racted,  there has to be a f ind ing that the assessee has made 
investments  dur ing the f inancial  year  in  the s tock and by way of  
advances,  such investments  are not recorded in the books o f  
accounts  so mainta ined by the assessee, and the assessee of fers  no  
explanat ion about the nature and source of the investments  or the 
explanat ion so offered i s  not found sat i s factory in the opin ion of the 
AO. S imi lar ly ,  fo r the deeming provis ions o f sect ion 69A to be 
attracted, there has to be a f inding that the assessee was found to 
be owner o f cash so found at the t ime survey,  such cash has not  
been recorded in the books of accounts so mainta ined by the 
assessee,  and the assessee offers  no explanat ion about the nature 
and source of  the cash o r the explanat ion so offered i s not  found 
sat i s factory in  the opin ion of  the AO.    

16.   Recent ly,  in case of  Surender Kumar & others ( I TA No. 
398/Chd/2022),  the Coordinate Chandigarh Benches has held that 
there i s d i f ference between the undisclosed income and 
unexplained income and the deeming provi s ions  are attracted in 
respect of  undisclosed income however,  the condit ion before 
invoking the same i s that the assessee has ei ther fa i led to di sclose 
the nature and source of  such income or the AO doesn’t  get 
sat i sf ied with the explanat ion so offered by him and the relevant 
f indings read as under:  

“10. We have considered the r ival  content ions and have gone 
through the record. As per the provis ions of  Sect ion 115BBE  of  the 
Act,  the income tax on income refer red to in Sect ion 68 or Sect ion 
69 or Sect ion 69A or  Sect ion 69B or Sect ion 69C or Sect ion 69D are 
chargeable to tax at a higher rate. Now a perusal  of  the provis ions 
of  Sect ion 68,  69,  69A,  69B,  69C and 69D would reveal that  those 
provis ions are attracted in respect of  the credits,  cash,  
expenditure,  investment etc.  regarding which the assessee offers  no 
explanation about the nature and source thereof.  I t  i s  to be 
pointed out  that  the income i s to be assessed u/s 68 wherein any 
sum i s found credited in the books,  of  which the assessee offers no 
explanation about  the ‘nature and source thereof’ or  the 
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explanation of fered by him i s  not  found sat i sfactory by the AO. 
Sect ion 69 i s  att racted to the unexplained investments of  which the 
assessee offers  no explanat ion about the ‘nature and source’ 
thereof  or the explanat ion i s not found sat i sfactory.  S imi lar ly,  
Sect ion 69A i s att racted in case of  money, bul l ion,  jewel lery or  
other valuable art ic les,  Sect ion 69B refers to the investments,  
Sect ion 69C refers  to the expenditure and Sect ion 69D refers  to the 
amount borrowed or repaid on hundi .  The provis ions  of  these 
Sect ions are att racted and the income is assessed under these 
Sect ions,  i f ,  the assessee fai ls  to give the explanation about the 
‘nature and source’ of  such undisclosed income. The ld. PCIT in our  
view,  in  thi s case has confused himsel f  between the ‘undisclosed 
income’ and the word ‘unexplained income’. As per  provis ions of  
Sect ion 68 to 69D are att racted in respect of  the undisclosed 
income but the condit ion for assessing such income under the said 
provis ions i s  that  the assessee has ei ther fai led to di sclose the 
nature and source of  such income or the AO does not get  sat i sf ied 
with the explanation offered by h im. 

15.  The perusal  of  the above relevant part  of  the Audi t  Report  
proposal of  the AO and Show Cause Not ice i ssued by the ld. PCIT 
u/s  263 of  the Act,  would show that  a l l  the aforesaid author i t ies 
have been swayed by the not ion that  the income surrendered by 
the assessee was undi sclosed income of the assessee and 
therefore,  the same has to be assessed u/s  68 to 69D, as the case 
may be,  of  the Income Tax Act and thereby would be charged to 
higher rate of  tax u/s 115BBE of  the Act.  However,  as noted above, 
for an income to be taxed u/s 68 to 69D, as the case may be,  i t  
should not  only be the undi sclosed income but  the essent ial  
condit ion i s  that  the assessee has fai led to disclose the ‘nature and 
source’ of  such undisclosed income or that the explanat ion offered 
by the assessee i s not found sat i s factory by the AO. In the case in 
hand,  as noted above,  the AO duly made enqui r ies f rom the 
assessee as to the nature and the source of  the aforesaid 
surrendered income and has also show caused the assessee as to 
why the same should not  be charged at a higher rate of  tax as per  
provis ions of  Sect ion 115BBE of  the Act.  The ld.  AO after consider ing 
the submiss ions and explanat ions of  the assessee accepted the 
content ion of  the assessee that  the surrendered income was out of  
the business income of the assessee. The perusal  of  the impugned 
order of  the ld. PCIT would show that  the ld.  PCIT has not  pointed 
out  as to why the explanat ion offered by the assessee to the AO 
was not  sat i s factory and further what more enqui r ies are requi red 
to be conducted in thi s case, which the AO had fai led to conduct. 
The ld. PCIT has s imply based hi s opinion and order  on the Audi t  
Object ions/Report  as pointed out  even in the Audit  Report  that 
s ince the same was undi sclosed income of  the assessee which was 
surrendered by the assessee dur ing the survey act ion and therefore, 
the same was to be assessed under the provis ions of  Sect ion 68 to 
69D of  the Act.  The above reasoning of  the survey party i s  not  in 
accordance wi th the relevant provis ions of  the Act.  Therefore,  we 
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do not  f ind any just i f ication on the part  of  the ld. PCIT  in invoking 
the Revis ionary jur i sdict ion in th i s case.”  

17.  Therefore,  the foundational  requi rement before invoking the 
deeming provi s ions i s  not  that there were certain survey operat ions 
u/s 133A and some undisclosed income has been detected and 
surrendered by the assessee and thus,  the deeming provi s ions are 
automatical ly attracted. Rather  the foundational requi rement i s 
whether the assessee has made the investment/has been found to 
be owner of  cash and the explanat ion offered by the assessee 
explaining the nature and source of  such undisclosed income and 
the reasonabi l i ty of  the explanat ion so offered by the assessee 
keeping into account the facts and ci rcumstances of  the relevant 
case. In fact,  i f  we look at the provis ions  of  sect ion 133A, clause ( i i i ) 
of  sub-sect ion (3) provides that  an income tax author i ty act ing 
under thi s sect ion shal l  record the statement of  any person which 
may be useful  for or relevant to any proceedings under thi s  Act .   
Therefore,  what explanation has been offered by the assessee as 
part  of  h i s statement recorded u/s 133A needs to be analysed and 
examined before drawing any conclusions in thi s regard.    

18.  In the instant  case, in the statement so recorded of  the 
assessee during the course of  survey,  in Quest ion No. 3 ra ised by 
the survey team, the assessee was asked about the source of  hi s 
income and in response,  the assessee submitted that  he was sole  
Propr ietor of  M/s Singla Wi re and Al l ied Products,  Pat iala and 
except the said business,  he has no other source of  income. Further,  
he stated that he was not  partner/Di rector in any of  the f i rm or 
company. In Quest ion No. 4 rai sed by the survey team, he was 
asked to state the date of  commencement of  hi s concern and the 
nature of  act ivi ty carr ied out  alongwith detai ls  of  manufactured 
products.  In  response,  the assessee submitted that  the concern 
started business in the year 2008 and i t  i s  involved in manufactur ing 
of  aluminum and copper wi res and thereafter,  he has given the 
detai ls of  manufactur ing process.  In Quest ion No. 10,  he was asked 
by the survey team that  as per assessee’s books of  account,  there 
was cash in  hand of  Rs. 66,400/- however on physical ver i f icat ion, 
Rs. 10,46,000/- i s  found f rom your bus iness premises thus there i s  
excess cash of  Rs. 9,80,000/-  and the assessee was asked to explain 
the discrepancy. In response,  the assessee submitted that  at  thi s 
point  in t ime, he was not in a posi t ion to explain the said 
di screpancy found in cash and offered the di f ference of  Rs.  
9,80,000/- for taxat ion.  In  Quest ion No.  11,  the survey team noted 
that  one note pad (katcha) was found dur ing the course of  survey 
and advance to var ious persons to the tune of  Rs . 55,00,000/- has 
been found noted therein and the assessee was asked to explain 
the nature of  these advances.  In response,  the assessee submitted 
that  these advances relates  to h is business act ivi ty,  however he i s 
not  in a posi t ion to explain the same at  thi s  moment of  t ime and to 
buy peace of  mind, he offered thi s amount of  Rs.  55,00,000/-  for  
taxat ion for the F .Y.  2016-17 pertaining to A.Y 2017-18.  In Quest ion 
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No. 12,  the survey team stated that stock to the tune of  Rs. 
17,38,400/-  has been found as per the books of  account maintained 
by the assessee,  however on physical ver i f icat ion,  stock to the tune 
of  Rs . 37,38,210/- has been determined and the assessee was asked 
to explain the di fference of   excess stock valued at  Rs. 20,00,000/- .  
In response,  the assessee submitted that  at th i s moment of  t ime, he 
i s  not  in a posi t ion to explain the said dif ference of  Rs. 20,00,000/-  
however to buy peace of  mind,  he offered this  amount of  Rs.  
20,00,000/-  for  taxat ion for  the F.Y. 2016-17 pertaining to A.Y.  2017-
18.  Thereafter,  in the statement so recorded,  i t  i s  ment ioned that 
taxes on total  addi t ional income of  Rs. 84,80,000/- so sur rendered 
by the assessee were worked out and three post  dated cheques 
were given by the assessee to the survey team for securing the 
payment of  due taxes amounting to Rs .  26,20,000/-.  Thereafter,  in 
terms of  surrender let ter dt .  08-09/07/2016 addressed to the 
Addi t ional CIT,  Pat iala Range,  Pat iala,  the assessee has rei terated 
the amount sur rendered of  Rs.  84,80,000/-  which were offered as 
addi t ional  income at  the t ime of  survey on account of  certain 
di screpancies not iced in terms of  advances to var ious persons 
amounting to Rs.  55,00,000/- ,  cash in hand of  Rs. 9,80,000/-,  excess 
stock of  Rs. 20,00,000/-  and the tax l iabi l i ty of  Rs. 26,20,000/- which 
has been worked out  at the t ime of  survey and the detai ls and 
part iculars  of  the cheque i ssued were ment ioned.  

19.  We therefore f ind that  through var ious quest ions rai sed dur ing 
the course of  survey,  the assessee has been asked about the nature 
and source of  hi s income and var ious di screpancies so found dur ing 
the course of  survey.   In response,  the assessee has stated that he i s 
running a sole propr ietorship business concern in name of M/s 
Singla wi res and al l ied products  s ince 2008 wherein he 
manufactures and sel l s  aluminum and copper wi res and al l  along, 
the same i s  h i s  only source of  income and thereafter,  he has been 
confronted wi th discrepancies in  terms of  cash found excess as 
compared to what has been recorded in the books of  accounts,  
certain advances re lat ing to his  bus iness wr i t ten in a rough diary  
and excess  value of  stock as compared to what has been recorded 
in the books of  accounts .  Therefore,  we f ind that the assessee has 
been confronted with not just  the discrepancy so found dur ing the 
course of  survey but  the nature and source thereof  dur ing the 
course of  survey proceedings and i t  i s c lear ly emerging that  the 
source of  such income is f rom his  business operat ions.  There i s a 
clear  statement of  the assessee that  the advances are related to 
hi s business,  however s ince the same have not  been recorded in 
the books of  accounts,  he has of fered the same to taxat ion.   
S imi lar ly,  the stock physical ly found has been valued and then, 
compared wi th  stock as recorded in the books of  accounts,  thus,  
there i s c lear nexus of  stock wi th the assessee’s business . The 
statement of  the assessee i s avai lable on record and re lated 
documents so found during the course of  survey are stated to be in 
possession of  the Revenue author i t ies.  Apparent ly,  the AO has 
fai led to take into considerat ion the statement of  the assessee 
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recorded dur ing the course of  survey hol i s t ical ly,  and other  
documents and f indings of  the survey team which are very much 
part  of  the records.   Fol lowing the surrender so made dur ing the 
course of  survey,  the assessee has honored the sur render so made 
and of fered the addit ional income as business income in his  return 
of  income and paid due taxes thereon.  

20.  In our  view,  what i s  relevant before invoking the deeming 
provis ions i s  not  just  the factum of  survey act ion but  besides that , 
what i s the explanat ion so offered by the assessee explain ing the 
nature and source of  income so found dur ing the course of  survey 
proceedings and which has not  been recorded in the books of  
accounts and the same i s the essence of  the statutory provis ions as 
duly recognized by the Courts and var ious Benches of  the Tr ibunal 
and which has been rei terated f rom t ime to t ime.  The statement of  
the assessee has to be read as a whole and not  in piecemeal  
especial ly  where the Revenue i s relying on the same statement and 
in such ci rcumstances,  the defence avai lable to the assessee in 
terms of  part  of  the s tatement not  been considered by the Revenue 
cannot be ignored.  The mere fact  that  survey/search proceedings 
have been in i t iated at  the business premises of  the assessee 
doesn’t  mandate the Assessing of f icer to automatical ly invoke the 
deeming provis ions and before invoking the deeming provis ions,  he 
has to cal l  for  the explanation of  the assessee and on ly where the 
explanation so offered i s  not  found sat i sfactory,  he can proceed 
and invoke the deeming provis ions.      

21.  In case of  Gandhi  Ram ( ITA No. 121/CHD/2021 dated 
04/08/2022),  speaking through one of  us,  i t  was held that i t  i s  l i ke 
laying a general  rule which i s beyond the mandate of  law that 
wherever there i s  a survey and some income is detected or  
surrendered by the assessee,  the deeming provis ions are att racted 
by defaul t  and by v i r tue of  the same, provis ions of  sect ion 115BBE 
are att racted and the relevant f indings read as under:   

5. “Firstly, how the ld PCIT has arrived at a conclusive finding that the 
discrepancies found, confronted and accepted by the assessee during the 
course of survey attract the deeming provisions of section 68, 69, 69A, 69B & 69C 
is not apparent from the impugned order. Merely stating that excess cash is 
clearly covered u/s 68 or 69A, excess stock is covered u/s 69 or 69B, construction 
of Shed/Godown is covered u/s 69B or 69C and advances made to Sundry 
Parties is covered u/s 69, 69B or 69D is like an open ended hypothesis which is not 
supported by any specific finding that the matter shall fall under which of the 
specific sections and how the conditions stated therein are satisfied before the 
said provisions are invoked. It is like laying a general rule, which to our mind is 
beyond the mandate of law, that wherever there is a survey and some income is 
detected or surrendered by the assessee, the deeming provisions are attracted 
by default and by virtue of the same, provisions of section 115BBE are attracted. 
The ld PCIT has to record his specific findings as to the applicability of the relevant 
provisions and how the explanation called for and offered by the assessee is not 
acceptable in the facts of the present case which is clearly absent in the instant 
case. Therefore, where the ld PCIT himself is not clear about the applicability of 
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relevant provisions and in the same breath holding the Assessing officer to task by 
not invoking the said provisions is clearly shooting in the dark which cannot be 
sustained in the eyes of law and the order so passed therefore cannot be held as 
erroneous in the eyes of law.” 

22.   In case of  Chokshi  Hi ra lal  Maganlal  Vs.  DCIT (Supra),  br ief ly the 
facts of  the case were that dur ing the course of  survey under 
sect ion 133A which was carr ied out at the premises of  the assessee, 
excess stock of  gold and s i lver ornaments were found and in the 
return of  income subsequent ly f i led by the assessee,  he had 
included the value of  excess stock as part  of  c losing stock 
inventory.  However the AO observed that the said disclosure was 
not  consistent  wi th the provis ions of  Sect ion 69B of  the Act and 
same was accordingly brought to tax under sect ion 69B.  The Ld. 
CIT(A) conf i rmed the order of  the AO and thereafter on further 
appeal,  the Coordinate Ahmedabad Bench held that  the excess 
stock found during the survey i s not  separately and c lear ly 
ident i f iable but i s  part  of  mix lot  of  stock found at the premises 
which included declared stock as per books and also the excess 
stock as computed by the Survey Off icers and therefore the 
provis ions of  Sect ion 69B cannot be made appl icable as pr imary 
condit ion for  invoking the said provis ion i s  that the asset  should be 
separately ident i f iable and i t  should have independent physical  
exi stence of  i ts  own and s ince excess stock as a resul t  of  
suppression of  prof i t  f rom business over the years and has not kept 
ident i f iable separately but  as part  of  overal l  phys ical  stock found, 
the investment in the excess stock has to be t reated as business 
income and thereafter has refer red to the deci s ion of  the Tr ibunal 
in  case of  Fashion Fashion World Vs.  ACIT ( IT Appeal  No. 1634(Ahd.) 
of  2006,  dt . 12/02/2010) wherein the Tr ibunal had observed as 
under:  

“11. But thi s does not mean that  loss computed under any of  the 
f ive heads ment ioned in sect ion 14 – ( i )  ‘salary’,  ( i i )  ‘ income f rom 
house property’,  ( i i i )  ‘prof i t s and gains f rom business or profess ion’,  
( iv) ‘capi tal  gains’ and (v) ‘ income f rom other sources’ – cannot at  
al l  be adjusted against  unexplained investment or expenditure.  
What i s  necessary as  per Hon. Gujarat  High Court  i s  that  source of  
acquis i t ion of  asset  or expendi ture should be clear ly ident i f iable. In  
the case before Hon. Gujarat High Court  the source of  gold 
conf i scated was not  identi f iable and hence adjustment was not 
permi tted. 

12.  Thus  the important  aspect that  emerges f rom the ent i re 
di scussion i s  that  for invoking deeming provis ions under sect ions 69,  
69A, 69B & 69C there should be clearly ident i f iable asset  or 
expenditure. In  the present  case we f ind that ent i re physical stock 
of  Rs.25,14,306/-  was part  of  the same business. Both k ind of  stock 
i .e. what i s recorded in the books and what was found over and 
above the stock recorded in the books,  were held and dealt  
uni formly by the assessee. There was no physical dist inct ion 
between the accounted stock or unaccounted stock. No such 
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physical dist inct ion was found by the Revenue ei ther.  The assessee 
has repeatedly cla imed that unaccounted business income is 
invested in stock and there i s  no amount separately taxable under 
sect ion 69. The department has ignored this  c laim of  the assessee 
and sought to tax the di f ference between book-stock and physical-
stock as unaccounted investment under sect ion 69 wi thout  
consider ing the claim of  the assessee that  f i rst  the business receipt 
has to be considered and then investment should be treated as 
coming out  of  such unaccounted income. The di f ference in stock 
so worked out by the author i t ies below had no independent 
ident ity of  i t s own and i t  i s  part  and parcel  of  ent i re lot  of  stock.  
The di f ference between declared stock in the books and what i s  
physical ly found would only be a mathematical expression in terms 
of  value and not a separate independent ident i f iable asset .  
Therefore,  i t  cannot  be said that  there i s an undisclosed asset 
existed independent ly.  Once this  i s  so then what i s not  declared to 
the department i s receipt f rom business and not  any investment as 
i t  cannot be co-related wi th any speci f ic asset .  

13.  Thus in a case where source of  investment/expenditure i s  c lear ly 
ident i f iable and al leged undisclosed asset  has no independent 
existence of  i t s own or there i s  no separate physical ident i ty of  such 
investment/expenditure then f i rst  what i s to be taxed i s the 
undisclosed business receipt  invested in unident i f iable 
unaccounted asset and only on fai lure i t  should be considered to 
be taxed under sect ion 69 on the premises that  such excess 
investment i s not  recorded in the books of  account and i t s nature 
and source i s not  ident i f iable. Once such excess investment i s 
taxed as undeclared business receipt then taxing i t  further as 
deemed income under sect ion 69 would not  be necessary.  
Therefore,  the f i rst  attempt of  the assess ing author i ty should be to 
f ind out l ink of  undeclared investment/expenditure wi th the known 
head,  give opportun i ty to the assessee to establ i sh nexus and i f  i t  i s 
sat i sfactor i ly establ i shed then f i rst  such investment should be 
considered as undeclared receipt under that  part icular head. I t  i s  
only where no nexus i s  establ i shed wi th any head then i t  should be 
considered as deemed income under sect ion 69,  69A,  69B & 69C as 
the case may be. It  i s  because when assessee fai ls  to explain 
sat i sfactor i ly the source of  such investment then i t  should be taxed 
under sect ion 69,  69A,  69B & 69C as the case may be. It  should not 
be done at  the f i rst  instance without  giving opportuni ty to the 
assessee to establ i sh nexus. Therefore,  there i s no conf l ict  wi th the 
deci s ion of  Hon. Gujarat  High Court  in  the case of  Faki r  Mohmed 
Haj i  Hasan (supra) where investment in an asset  or expenditure i s 
not  ident i f iable and no nexus was establ i shed then with any head 
of  income and thus was not avai lable for set  off  against  any loss 
under any other head. Therefore,  we hold that where asset  in which 
undeclared investment i s  sought to be taxed i s  not  clear ly 
ident i f iable or does not  have independent ident ity but  i s  integral  
and inseparable (mixed) part  of  declared asset ,  fal l ing under a 
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part icular head,  then the di f ference should be treated as 
undeclared business  income explain ing the investment.  

14.  To conclude sum of  Rs.8,10,011/- being di fference in stock i s  
represented by undeclared business income. I t  does not  have a 
separate phys ical  ident i ty.  I t  i s  to be only taxed under the head 
‘business’ .  Other assets have separate phys ical ident i ty being 
furni ture and f i xtures,  ai r  condit ioners etc. They cannot have a 
di rect  nexus wi th business and therefore investment therein has to 
be considered under sect ion 69 only.”  

15.  In  v iew of  the above,  AO i s di rected to consider the sum of  
Rs.8,10,011/- as undisclosed business income assessable under the 
head ‘business’ and other two sums under sect ion 69.  The business 
income including appl ication of  sect ion 40(b) has to be considered 
accordingly. For calculat ion of  income in view of  our  above 
observat ions,  we restore the matter to the f i le of  AO. 

23.  In the instant case as wel l ,  we f ind that  the di f ference in 
stock so found out  by the author i t ies has no independent ident i ty 
and i s part  and parcel of  ent i re stock,  therefore,  i t  cannot be said 
that  there i s an undisclosed asset which existed independently and 
thus,  what i s not  declared to the department i s receipt  f rom 
business and not any investment as i t  cannot be co-related wi th 
any speci f ic asset and the di f ference should thus be t reated as 
undeclared business  income.     

24.  Fol lowing the said decis ion of  the Coordinate Ahmedabad 
Bench, the Jaipur Bench in case of  DCIT Vs. Shri  Ram Narayan Bi r la 
(Supra) has taken a s imi lar view holding that the excess stock so 
found dur ing the course of  survey was part  of  the stock and the 
Revenue has not  pointed out  the excess  stock has any nexus with 
any other  receipts other than the business  being carr ied on by the 
assessee. The relevant f indings are contained at  para 4.3 which 
read as under: 

“4.3.  We have heard r ival  content ions and perused the material  
avai lable on record. Undi sputed facts emerged f rom the record 
that  at  the t ime of survey excess stock was found. It  i s  also not  
di sputed that the assessee i s engaged in the business of  jewel lery.  
Dur ing the course of  survey excess stock valuing Rs. 77,66,887/- was 
found in respect of  gold and s i lver  jewel lery.  The Coordinate Bench 
in the case of  Chokshi  H i ralal  Maganlal  vs.  DCIT,  131 TTJ (Ahd.) 1 
has held that  in a cases where source of  investment/expendi ture i s 
c lear ly ident i f iable and al leged undisclosed asset  has no 
independent exi stence of  i ts  own or there i s  no separate phys ical 
ident ity of  such investment/expenditure then f i rst  what i s to be 
taxed i s  the undi sclosed business receipt  invested in unident i f iable 
unaccounted asset and only on fai lure i t  should be considered to 
be taxed under sect ion 69 on the premises that  such excess 
investment i s not  recorded in the books of  account and i t s nature 
and source i s not  ident i f iable. Once such excess investment i s 
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taxed as undeclared business receipt then taxing i t  further as 
deemed income under sect ion 69 would not  be necessary.  
Therefore,  the f i rst  attempt of  the assess ing author i ty should be to 
f ind out l ink of  undeclared investment/expenditure wi th the known 
head,  give opportun i ty to the assessee to establ i sh nexus and i f  i t  i s 
sat i sfactor i ly establ i shed then f i rst  such investment should be 
considered as undeclared receipt under that  part icular head. I t  i s  
observed that  there i s  no conf l ict  wi th the deci s ion of  Hon’ble  
Gujarat  High Court  in  the case of  Fak i r  Mohd. Haj iHasan (supra) 
where investment in an asset or expendi ture i s not  ident i f iable and 
no nexus was establ i shed then wi th any head of  income and thus 
was not  avai lable for set  of f  against  any loss under any other head. 
Therefore,  the Hon’b le Coordinate Bench held that  where asset  in 
which undeclared independent ident ity but  i s  integral  and 
inseparable (mixed) part  of  declared asset ,  fal l ing under a 
part icular head,  then the di f ference should be treated as 
undeclared business income explaining the investment. In the 
present case the excess stock was part  of  the stock.  The revenue 
has not  pointed out  that the excess stock has any nexus wi th any 
other receipts.  Therefore,  we do not  f ind any fault  wi th the deci s ion 
of  the ld. CIT (A) di rect ing the AO to t reat the sur rendered amount 
as excess stock qua the excess stock found.” 

25.  Thereafter,  the Coordinate Jaipur Benches in case of  
Bajargan Traders  Vs.  ACIT (Supra) has s imi lar ly held as under:  

“2.10. We have heard the r ival  content ions and perused the 
mater ia l  avai lable on record. Dur ing the course of  survey,  the 
assessee has surrendered an amount of  Rs.  70,04,814/-  towards 
investment in stock of  r ice which had not been recorded in the 
books of  accounts .  Subsequent ly,  in the books of  accounts,  the 
assessee has incorporated thi s t ransact ion by debi t ing the 
purchase account and credit ing the income f rom undisclosed 
sources. In the annual accounts,  the purchases of  Rs.  70,04,814/-
were f inal ly ref lected as part  of  total  purchases amounting to Rs. 
33,47,19,658/-  in the prof i t  and loss account and the same also 
found included as part  of  the closing stock amount to Rs. 
1,94,42,569/- in the prof i t/ loss account s ince the said stock of  r ice 
was not  sold out . In addit ion to the purchase and the clos ing stock,  
the amount of  RS.  70,04,814/-  al so found credited in  the prof i t  and 
loss account as income f rom undisclosed sources. The net effect  of  
thi s  double entry account ing treatment i s that f i rs t ly  the unrecorded 
stock of  r ice has been brought on the books and now forms part  of  
the recorded stock which can be subsequent ly sold out  and the 
prof i t/ loss therefrom would be subject to tax as any other normal  
business t ransact ion. Secondly,  the unrecorded investment which 
has gone in purchase of  such unrecorded stock of  r ice has been 
recorded in the books of  accounts and offered to tax by credit ing 
the said amount in the prof i t  and loss account. Had this  investment 
been made out  of  known source,  there was no necess i ty for  
assessee to credit  the prof i t/ loss account and offer the same to tax.  
Accordingly,  we do not  see any inf i rmi ty in assessee's  br inging such 
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t ransact ion in i t s books of  accounts and the account ing t reatment 
thereof  so as to regular i se i ts  books of  accounts. In fact ,  the same 
provides a credible base for  Revenue to br ing to tax subsequent 
prof i t/ loss on sale of  such stock of  r ice in future.  

2.11.  Having said that ,  the next  i ssue that ar i ses for considerat ion i s 
whether the amount sur rendered by way of  investment in the 
unrecorded stock of  r ice has to be brought to tax under the head 
"business income" or " income f rom other sources".  In  the present 
case, the assessee i s deal ing in sale of  foodgrains,  r ice and oi l  
seeds,  and the excess stock which has been found dur ing the 
course of  survey i s stock of  r ice. Therefore,  the investment in 
procurement of  such stock of  r ice i s c lear ly ident i f iable and re lated 
to the regular business stock of  the assessee. The decis ion of  the 
Co-ordinate Bench in case of  Shr i  Ramnarayan Bi r la (supra) 
support s the case of  the assessee in thi s regard. Therefore,  the 
investment in  the excess stock has to be brought to tax under the 
head "bus iness income" and not  under the head income f rom other 
sources".  In  the result ,  ground No. 1 of  the assessee i s al lowed.” 

26.  The said decis ion of  Coordinate Jaipur  Benches has s ince 
been conf i rmed by the Hon’ble Rajasthan High Court  in  case of  
PCIT vs  Bajargan T raders (DB Appeal No.  258/2017 dt.  12/09/2017).   

27.  Simi lar ly,  the Coordinate Chandigarh Benches in case of  M/s 
Gaur i sh Steel s Pvt.  Ltd.  Vs.  ACIT (Supra) has held as under: 

“10. We have heard the r ival  content ions  and perused the material  
avai lable on record. Thi s i s  a fact  on record that  the assessee 
surrendered an amount of  Rs.70 lacs as addit ional income during 
the course of  survey conducted at  i ts  premises on account of  
fol lowing heads: 

( i )  Discrepancy on account of  cash 
found 

Rs. 9 lacs 

( i i )  Discrepancy on cost of  
const ruct ion of  bui ld ing 

Rs. 21 lacs 

( i i i )  Discrepancy in stock Rs. 10 lacs 

( iv)  Discrepancy in advances and 
receivable  

Rs. 30 lacs 

 

11.  These facts have not  been di sputed by any one at any s tage. 
The only i ssue to be considered by us i s  whether the income of Rs.70 
lacs surrendered i s to be taxable as business income or income 
f rom other  sources or  as deemed income under sect ions  
69A,  69B and 69C of  the Act as held by the Assess ing Off icer . A 
number of  judicial  pronouncements have been ci ted dur ing the 
course of  hear ing,  however,  we have to bow down to the 
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proposi t ion laid down by the Jur i sdict ional Punjab & Haryana High 
Court  in  the case of  M/s Kim Pharma Pvt . Ltd.(supra) s ince this  i s  the 
only judgment of  the Juri sdict ional H igh Court  which were brought 
to our  not ice. 

12.  On perusal  of  the said judgment,  we f ind ourselves in 
agreement wi th the submiss ion of  the learned counsel  for the 
assessee, that  the only i ssue in  that case was the taxabi l i ty of  cash 
surrendered dur ing the course of  survey,  as the assessee had also 
surrendered income of  Rs.10 lacs in assessment year 2005-06 on 
account of  sundry credits,  repai rs  to bui lding and advances to 
staf f ,  which being re latable to business carr ied on by the assessee 
was al ready included as income f rom business.  

13.  In  the present case,  we see that  the Assessing Off icer has 
nowhere disputed the business losses incurred by the assessee. The 
books have not  been re jected.  It  was stated at  the Bar  that  even at 
the t ime of  survey,  in the t rading account prepared by the survey 
team, there were losses incurred by the assessee. Al l  these facts 
have not  been disputed by the Assessing Off icer.  Further,  the 
surrender made by the assessee was on account of  cash found 
dur ing the course of  survey,  di screpancy in  the cost  of  construct ion 
of  bui lding,  di screpancy in  stock and discrepancy in advances and 
receivables. By no st retch of  imaginat ion,  any of  these incomes 
apart  f rom cash can be considered as income under any head 
other that  the 'business income'.  

14.  Nowhere in  hi s  order the Assess ing Off icer has been able to 
br ing on record the fact  that the income surrendered dur ing the 
course of  survey was not  out of  the business of  the assessee. Also 
nowhere he has objected to the heads under which the assessee 
had surrendered these amounts,  i .e.  cash,  construct ion of  bui lding, 
di screpancy in stock and di screpancy in advances and receivable. 
Further,  even the survey team has not found any source of  income 
except the business income. Now, fo l lowing the judgment of 
Jur i sdict ional High Court ,  in  the background of  the facts of  the 
present case,  we can safely infer that  apart f rom cash al l  other  
income surrendered may be brought to tax under the head 
'business income' whi le the cash has to be taxed under the head 
deemed income under sect ion 69A of  the Act.”  

28.  Simi lar ly,  the Coordinate Chandigarh Bench in case of  
Famina Kni t  Fabs Vs.  ACIT (Supra) has held as under: 

“19. In the facts of  the case in  ITA No.408/Chd/2018,  the income 
surrendered was on account of  unaccounted receivables of  the 
business of  the assessee amount ing to Rs .1.25 crores. The Ld.CIT(A) 
in  para 9  of  the order has out l ined the facts relat ing to the 
surrender made by the assessee stat ing that dur ing survey a pocket 
diary was found f rom the account sect ion of  the assessee company 
which contained entry of  receivables amount ing to Rs.1.25 crores 
on pages 27,  28,  31 and 33,  which were not  recorded in the regular 
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books of  the assessee and were subsequent ly surrendered stat ing 
that  these entr ies were unaccounted sundry receivables  being 
surrendered as income under the head business,  to buy piece of  
mind and subjected to no penalty and further that the losses 
incurred by the assessee in the impugned year wi l l  be adjusted 
against  th i s sur rendered income. The relevant facts as stated by the 
CIT(A) in  para 9 of  h i s order and which are not  disputed, are 
reproduced hereunder: 

“9. Advert ing now to the facts of  the instant  case,  i t  i s  seen that 
when survey proceedings were conducted at the business premises 
of  the appel lant  company,  a pocket diary was found f rom the 
accounts sect ion which contained entr ies of  receivables amount ing 
to Rs.1.25 crores on page nos. 27,  28,  31 and 33,  which were not 
recorded in the regular books of  accounts.  When these entr ies  were 
confronted to the appel lant  company whi le recording the 
statement on 15/09/2012,  i t  was stated: " that  these entr ies are  
sundry receivables which has not been accounted for in the books 
of  accounts and in order to buy peace of  mind,  the same i s 
surrendered as income under the head business for F.Y.2012-13 
relevant to asst t .  Year 2013-14 subject  to no penalty and 
prosecut ion under the I . T.  Act,  1961.  Since the company i s incurr ing 
losses in cur rent  F .Y.2012-13,  the sur rendered income wi l l  be 
adjusted against  these losses."  [Extracted f rom the impugned 
assessment order ; pages 5 &6].”  

20.  Clear ly,  i t  i s  evident  f rom the above that  the surrender was on 
account of  debtors/receivables relat ing to the business of  the 
assessee only. The Revenue has accepted the surrender as such, as 
being on account of  receivables.  I t  fol lows that the debtors were 
generated f rom the sales made by the assessee dur ing the course 
of  carrying on the business of  the assessee, which was not  recorded 
in the books of  the assessee. Though the said income was not 
recorded in the books of  the assessee but  the source of  the same 
stood duly explained by the assessee as being f rom the business of  
the assessee. Even otherwi se no other source of  income of the 
assessee i s there on record ei ther di sclosed by the assessee or  
unearthed by the Revenue. The preponderance of  probabi l i ty 
therefore i s that  the debtors were sourced f rom the business of  the 
assessee. Therefore,  there i s no quest ion of  t reat ing i t  as deemed 
income f rom undisclosed sources u/s 69,  69A, 69B and 69C of the 
Act and the same i s  held to be in the nature of  Bus iness Income of  
the assessee. Having held so,  the same was assessable under the 
head ‘business and profession’ and as stated above,  the benef i t  of 
set  off  of  losses both current and brought forward was al lowable to 
the assessee in accordance wi th law. 

21.  The content ion of  the Revenue therefore that  the income be 
t reated as deemed income u/s 69,69A/B/C of  the Act i s  accordingly 
rejected and as a consequence thereto the plea that no set off  of  
losses be al lowed against  the same u/s  115BBE of  the Act also i s  
rejected.  
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22.  Therefore,  as per  the facts of  the case in  ITA No.408/Chd/2018 
and as per the provis ions of  law re lat ing to the i ssue,  the 
surrendered income,  we hold,  was assessable as business income of 
the assessee and set of f  of  losses was to be al lowed against  the 
same as r ight ly claimed by the assessee. 

The appeal of  the Revenue, therefore,  in ITA No.408/Chd/2018 i s  
di smissed.  

23.  Now coming to the facts of  the case in ITA No/1494/Chd/2017,  
the income sur rendered was on account of  the fol lowing as 
narrated above in ear l ier  part  of  our order :  

( i )  investment of  Rs.  60 lacs in Koth i  at  Sukhmani  Enclave in  the 
name of Smt. Rekha Miglani ;  

( i i )  Sundry credi tors  and advances received f rom customers 
amounting to Rs.  132 lacs;  

( i i i )  Gross  prof i t  on sa le out of  books amount ing to Rs . 198 lacs and;  

( iv) surrender to cover miscel laneous discrepancies in  loose papers 
etc.  amount ing to Rs . 10 lacs.  

24.  As  far as the surrender made on account of  investment in  Kothi  
of  Rs.60 lacs,  nei ther i s  the same disc losed in the books of  the 
assessee nor source of  the same disclosed. Therefore,  the same i s to 
be assessed as deemed income u/s 69 of  the Act. The same appl ies 
to the sur render of  Rs.10 lacs made to cover the miscel laneous 
di screpancies in loose paper of  Rs .10 lacs. Nei ther the nature of  the 
di screpancies,  nor any source relat ing to the same has been 
di sclosed and,  therefore,  the same i s  also to be assessed as 
deemed income u/ss 69,  69A,  69B and 69C of the Act.  

25.  As far as the sur render of  Rs .132 lacs made on account of  
sundry creditors and advances received f rom customers and Rs.198 
lacs on account of  gross prof i t  on sale out  of  the books,  both of  
them clearly are in  relat ion to the business carr ied on by the 
assessee and are thus in the nature of  business income. Therefore,  
the set off  of  business losses,  both cur rent  and brought forward are 
to be al lowed as per the provi s ions of  law. As far as the income 
surrendered and to be assessed u/s 69,  69A, 69B and 69C of the 
Act,  as held above before us,  the same i s to be subjected to tax as  
per the provis ions of  sect ion 115BBE of  the Act.”  

29.  In the instant  case as wel l ,  the surrender on account of 
advances were relat ing to the business being carr ied on by the 
assessee. The ld CIT(A) has also returned a f inding that  the 
advances were admitted as being related to business act ivi ty of 
the assessee.  Where the same has been found unrecorded in the 
books of  accounts,  the same has to be brought to tax under the 
head “business income”.   
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30.  Simi lar ly,  the Coordinate Chandigarh Bench in case of  M/s  
Sham Jewel lers Vs.  The DCIT  (Supra) has held as under:  

“10.17 Ground Nos.  8 & 9 chal lenge the act ion of  the lower 
author i t ies in applying the provis ions of  sect ion 115BBE and thereby 
charging tax at  the rate of  60%. The main thrust  of  the arguments of  
the Ld. AR has been that al l  the addi t ions made or  sustained relate 
only to the business income of  the assessee and that  nowhere in 
the assessment order  has i t  been al leged that some other source of  
income had been detected which gave r i se to addit ional income. 
I t  i s  seen that  during the course of  assessment proceedings,  the 
various explanat ions submitted by the assessee have duly 
ment ioned that  the sur rendered income was der ived f rom the 
business.  A perusal  of  the assessment order would also show that 
nowhere in the body of  the assessment order,  the AO has even 
contradicted this  explanat ion of  the assessee. The AO has not 
brought on record any iota of  evidence to demonstrate that  the 
assessee had any other source of  income except income f rom 
business and,  therefore,  i t  i s  our considered view that deeming such 
income under the provis ions of  sect ions  68 or 69 would not  hold 
good. In  our  view,  in such a s i tuat ion,  the AO could not  have 
legal ly and val idly resorted to taxing the income of the assessee at 
the rate of  60% in terms of  provis ions of  sect ion 115BBE of  the Act.  

10.18 The Hon'ble Andhra Pradesh High Court  in the case of  
Pr incipal  Commissioner of  Income Tax Vs. Deccan Jewel lers Ltd. 
reported in (2021) 438 I TR 131 (AP) held that where the assessee 
was engaged in the business  of  Gold and Diamond jewel lery and 
Si lver  art ic les  and dur ing the search and sei zure operat ion u/s  132,  
excess stock was found to be declared and the assessee had 
submitted that  excess stock was result  of  suppression of  prof i t  f rom 
business over the years and the same had not  been kept ident i f ied 
separately and the AO had duly cons idered and accepted the 
assessee’s explanat ion that  investment in excess stock was to be 
t reated as business income, the revi s ional powers invoked by the 
Pr incipal  Commissioner u/s 263 of  the Act were not  correct  in  the 
eyes of  law.  

10.19 The I TAT Chandigarh Bench in the case of  Famina Kni t  Fabs 
Vs.  ACIT reported in  (2019) 176 ITD 246 (Chd-Tr ib) has held that , 
wherein during the course of  survey,  a sur render was made by the 
assessee on account of  debtors / receivables which was based on 
a diary found during the course of  survey and the Revenue had 
accepted that the surrender was on account of  receivables,  i t  
fol lowed that the debtors were generated f rom the sales made by 
the assessee dur ing the course of  carrying on the business of  the 
assessee which was not recorded in the books of  the assessee. The 
Coordinate Bench of  the ITAT went on to further hold that  though 
the said income was not  recorded in the books of  the assessee but 
the source of  the same stood duly explained by the assessee as 
being f rom the business of  the assessee and even otherwi se no 
other source of  income of the assessee was on record ei ther 
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disclosed by the assessee or unearthed by the Revenue. The Bench 
further held that  the preponderance of  probabi l i ty,  therefore,  i s  
that  the debtors  were sourced f rom the business  of  the assessee. 
Therefore,  there was no quest ion of  t reat ing i t  as deemed income 
f rom undisclosed sources u/s  69,  69A,  69B,  or 69C of  the Act and 
the same was held to be in  the nature of  business income of the 
assessee.  

10.20 Thus,  as in the present  case,  where the source of  investment 
or  expendi ture i s c learly ident i f iable and the al leged undisclosed 
asset  has no independent exi stence of  i t s own or there i s no 
separate physical ident i ty of  such investment or expendi ture,  then, 
f i rs t ,  what i s to be taxed i s the undi sclosed business receipt  invested 
in unident i f iable unaccounted asset  and only on fai lure can i t  be 
considered to be taxed u/s 69 of  the Act and further where once 
such investment or expendi ture i s brought wi thin the purv iew of  tax 
as undeclared business receipt ,  then taxing i t  further as deemed 
income u/s  69 would be completely out  of  p lace.  

10.21 Simi lar view was taken by the Coordinate Bench of  ITAT 
Ahmedabad in the case of  Chokshi  Hi ra lal  Maganlal  Vs.  DCIT 
reported in 131 TTJ 1 (Ahd.) 

10.22 I t  i s  also seen that the Ld. CIT(A) has rel ied on the judgement 
of  the Hon'ble Punjab & Haryana High Court  in the case of  Kim 
Pharma Ltd. Vs. CIT  in ITA No. 106 of  2011 (O&M) and the Ld.  CIT DR 
has also quoted the same in his arguments before us.  However,  
af ter going through the aforesaid judgement of  the Hon'ble Punjab 
& Haryana High Court ,  i t  i s  seen that  in that  part icular case,  the 
only i ssue was with regard to the cash sur rendered at the t ime of  
survey and no other  income. The cash found could not be related 
to the already disclosed and accepted source of  income of the 
assessee and, therefore,  the Hon 'ble Punjab & Haryana High Court  
held that  such sur rendered cash was to be t reated as deemed 
income u/s  69 of  the Act.  However,  in the present case before us,  
the assessee has only one source of  income i .e. bus iness income 
and nowhere has i t  been brought on record that  the assessee had 
any other source of  income except business income and, therefore,  
we respectful ly state that judgement of  the Hon’ble Punjab and 
Haryana High Court  in the case of  Kim Pharma Pvt.  Ltd (supra) 
would not apply on the facts  of  the present  case. 

10.23 Accordingly,  keeping in view the var ious judicial  precedents 
as ci ted above and respectful ly fol lowing the same, we hold that 
the AO could not have legal ly invoked the provis ions of  sect ion 
115BBE of  the Act in  the present case and further the Ld. CIT(A) was 
also not  legal ly correct  in upholding of  the appl icat ion of  provis ions 
of  sect ion 115BBE of  the Act. Accordingly,  ground Nos. 8 and 9 are 
also al lowed.” 

31.  Now, coming to the deci s ion of  Kim Pharma (P) Ltd. Vs. CIT 
[2013]  35 taxmann.com 456 (P&H).  B r ief ly the facts of  the case 
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were that the survey under sect ion 133A was conducted at  the 
business premises of  the assessee and dur ing the course of  survey,  
cash amount ing to Rs.  5,00,000/- was found which was sur rendered 
by the assessee for A.Y 2006-07 and another amount  of  Rs. 
10,00,000/-  was surrendered for A.Y.  2005-06 on account of  sundry 
credi ts ,  repai r  to bui lding and advances to staff .   The matter 
pertaining to A.Y 2006-07 came up for  considerat ion before the 
Coordinate Chandigarh Benches and tak ing note of  the statement 
of  the General  Manager of  the assessee company recorded dur ing 
the course of  survey wherein he had admitted the said cash has 
been generated out  of  income f rom other sources and in the 
absence of  nature of  source of  cash being proved,  i t  uphold the 
order of  the CIT(A) in including the addit ional income as deemed 
income u/s  69A of  the Act and relevant f indings read as under:  

“9. In  the facts of  the present  case before us,  we f ind that 
unaccounted cash was found during the course of  survey operat ion 
in  the possession of  the assessee company and the same was 
surrendered as addit ional income for the year under appeal . The 
assessee has fai led to explain the nature and source of  the said 
cash found which was not  recorded in the books of  account,  
though whi le surrendering the addi t ional income i t  was admitted by 
the Manager of  the assessee company, in the statement recorded 
dur ing the course of  survey that the said addit ional income is i ts 
income f rom other sources. The Hon'ble Guj rat  High Court  in Faki r 
Mohmed Haj Hussain Vs C I T had held as under :  

"The scheme of sect ions 69,  69A, 69B,  and 69C of  the Income-tax 
Act,  1961,  would show that  in cases where the nature and source of  
acquis i t ion of  Money,  bul l ion,  etc.,  owned by the assessee or  the 
source of  expenditure incurred by the assessee are not  explained 
at  al l ,  or  not  sat i sfactor i ly explained,  then the value of  such 
investments and money or the value of  art ic les not  recorded in the 
books of  account or  the unexplained expenditure may be deemed 
to be the income of such assessee."  

In the absence of  the explanation / evidence regarding the sources 
of  the addit ional income being sat i s factor i ly  explained by the 
assessee and applying the rat io of  the Hon'ble Guj rat  High Court  in 
Fak i r  Mohmed Haj i  Hasan Vs.  C I T ( supra),  we hold that the 
addi t ional  income offered i s deemed income assessable u/s 69A of  
the Act and no deduct ion i s  a l lowable against  such deemed 
income assessed u/s 69A of  the Act in the hands of  the assessee. 
Fol lowing the rat io laid down by the Guj rat  High Court  in Faki r  
Mohmed Haj i  Hasan Vs. CIT (supra),  once the assessee has fai led to 
explain the nature and source of  cash found avai lable with i t  and 
the same i s  assessed as deemed income u/s 69A of  the Act,  
therefore,  the corresponding deduct ions under the head Prof i ts  and 
gains are not  avai lable to the assessee.  The business loss 
determined for the year i s  not  al lowed to be setoff  against  such 
deemed income included in the books of  account.  The alternat ive 
plea of  the assessee of  assess ing the income under the head 
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income f rom other sources and al lowing set  off  of  losses u/s  71 of  
the Act also fai l  in view of  the above.  

9.  The learned AR for the assessee had placed rel iance in CIT & 
Another Vs . S.K.Sr igi r i  & Bros.  (supra) for  the proposi t ion that  even in  
cases of  survey,  the addi t ional income sur rendered i s  includible as 
income f rom business . In  the facts of  that case,  we f ind that  the 
Tr ibunal  after consider ing the records and statement given by the 
partners of  the assessee f i rm, on facts,  came to the conclus ion that 
assessee had received addit ional income f rom business onl  y and 
not  f rom other sources.  The said conclusion of  the Tr ibunal was 
upheld by the Hon'ble Karnataka High Court  in  CIT & another vs.  
S.K.Sr igi r i  & Bros.  ( supra) and the remunerat ion paid to the partners 
was held al lowable against  the addit ional  income form business.  
The said precedent has been taken note of  by the Hon'ble Guj rat 
High Court .  

10.  In the facts of  the present  case,  we f ind that  assessee during 
the course of  survey had surrendered the income as income f rom 
other sources though a plea has been rai sed by the assessee that 
the income was surrendered as income f rom job work  but  no 
evidence to prove the stand of  the assessee has been brought on 
record. The assessee had al so sur rendered addi t ional income of  Rs .  
10 lacs in  Assessment Year 2005-06 on account of  sundry credits,  
repai rs to bui lding and advances to staff ,  which being relatable to 
business carr ied on by assessee was included as income f rom 
business.  However,  in respect of  cash found dur ing survey,  which 
was not  ref lected in the books of  account,  no source was declared 
by the assessee and in the absence of  nature of  source of  cash 
being proved,  the same i s not assessable as income f rom business. 
In the ci rcumstances,  we uphold the order of  the CIT(A) in  including 
the addi t ional  income as deemed income u/s 69A of  the Act and 
not  al lowing the benef i t  of  the business losses determined against  
the said deemed income. The grounds of  appeal rai sed by the 
assessee are dismissed.”  

32.  Thereafter,  the matter came up for considerat ion before the  
Hon’ble Punjab & Haryana High Court  and the Hon’ble High Court  
has stated that the AO, the Ld. CIT(A) and the Tr ibunal  after 
consider ing the factual aspect not iced that  the amount 
surrendered during the survey was not  ref lected in the books of  
accounts and no source f rom where i t  was der ived was declared by 
the assessee and therefore i t  was deemed income of  the assessee 
under sect ion 69A of  the Act and accordingly the f indings of  the 
Tr ibunal  were aff i rmed and i t  was held that  no substant ial  quest ion 
of  law ar i ses and the appeal of  the assessee was di smissed.  We 
therefore f ind that the statement of  the General  Manager as 
recorded during the course of  survey played a deci s ive role and 
was taken into considerat ion by the Tr ibunal wherein he had 
admitted that cash has been generated out of  income f rom other  
sources and in the absence of  nature of  source of  cash being 
proved,  i t  uphold the order of  the CIT(A) and thereafter,  on further 
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appeal,  the order of  the Tr ibunal was upheld by the Hon’ble High 
Court .   Unl ike the sa id case, in the instant case, as we have noted 
above,  the assessee in hi s  statement recorded dur ing the course of  
survey has clear ly s tated that  he i s  running a sole propr ietorship 
business concern in  name of M/s S ingla Wires and Al l ied products 
s ince 2008 wherein he manufactures and sel l s  a luminum and 
copper wi res and al l  a long,  the same i s  h i s  only source of  income 
and thereafter,  he has been confronted wi th discrepancies in terms 
of  cash found excess as compared to what has been recorded in 
the books of  accounts,  certain advances relat ing to h is business 
wr i t ten in a rough diary and excess value of  stock as compared to 
what has been recorded in the books of  accounts.   Therefore,  we 
f ind that  the assessee has been conf ronted wi th not just  the 
di screpancy so found dur ing the course of  survey but the nature 
and source thereof dur ing the course of  survey proceedings and i t  
i s  c lear ly emerging that  the source of  such income is  f rom his 
business operat ions.  Thus,  the decis ion of  the Hon’ble High Court ,  
being rendered in the speci f ic facts and ci rcumstances of  the said 
case, doesn’t  support  the case of  the Revenue in the instant case.     

 

33.  In l ight  of  aforesaid discussion and in the ent i rety of  facts 
and ci rcumstances of  the case and fol lowing the deci s ions supra, 
the income of  Rs 84,80,000/-  sur rendered dur ing the course of  
survey cannot be brought to tax under the deeming provi s ions of  
sect ion 69 and 69A of  the Act and the same has been r ight ly 
offered to tax under the head “business income”.  In absence of  
deeming provi s ions,  the quest ion of  appl ication of  sect ion 115BBE 
doesn’t  ar i se for  considerat ion.” 

7. In the instant case as well, it is an admitted fact that the surrender on 

account of excess stock is of regular stock in which the assessee deals in and 

thus related to the business being carried on by the assessee. Further the stock 

so found is not physically distinguishable and there is as such no physical 

distinction between accounted stock and unaccounted stock and no such 

physical distinction was found by the Revenue either. We therefore find that the 

difference in stock so found out by the authority has no independent identity 

and is in terms of value terms only and thus part and parcel of entire sock 

therefore it cannot be said that assessee has a undisclosed asset which existed 

independently and thus what is not declared to the Department is receipt from 

the business operation and not any investment as it cannot be correlated with 

any specific asset and difference thus be treated as business income. In light of 
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aforesaid discussion and in the entirety of facts and circumstances of the case 

the amount representing the excess stock found during the course of survey 

cannot be brought to tax under the deeming provisions of Section 69 of the Act 

and the same has to be assessed to tax under the head business income and in 

absence of any deeming provision the question of application of Section 115BBE 

does not arise and normal tax rate shall apply which has been applied by the 

assessee while filing the return of income.  The order of the ld CIT(A) is 

accordingly set -aside and the AO is directed accordingly.   

 

8. In the result, appeal of the assessee is allowed.  

 

Order pronounced in the open Court on 30/10/2024. 
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