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WO RDER
PER SANDEEP GOSAIN, JM:

The present appeal by the assessee is preferred against the order

dated 27/12/2023, passed by the NFAC, Delhi, [hereinafter ‘the ld.
CIT(A)’] pertaining to AY 2011-12.

2.

The assessee has raised the following grounds of appeal:-

“1) That the Assessment order dates passed under section 22/12/2018 passed under
section 143 (3) under section 143 r.w.s. 147 of the Income tax Act 1961 by the ld. Income
tax officer is against the law and facts on the file in as Much as had has gravely erred in
computing total income Rs. 5442630/~ against the return income Rs. 2221300/-.

2) The Assessment order dated 26/11/2018 under section 143 (3) r.w.s. 147 of the Act
income tax act 1961 by the income tax officer is against the law and facts on the file in
as much as he was not justified to the resort to the reassessment proceedings under
section 148 and according the notice issued 148 and according the notice issued under
section 148 of the act is bad in law.

3) That the assessment order dated 26/11/2018 passed under section 143 (3) r.w.s. 147
of the income tax act 1961 by the learned income tax officer, ward 21 (2) (3)
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Mumbai is against the law and facts on the file in as much as he was not justified to add
back a sum of Rs. 5221330/~ Deposited by assessee from sales jeans a cash balance
available with him, by responding the provisions of section 68 on the ground that
genuineness and creditworthiness of the receipts had allegedly not proved.

4) The assessing officer Arithmetically not calculated cash Deposit and cash withdraw
from the bank to ascertain the peak figure not justified.

5) The Assessing should have calculate the profit chargeable to the under section 44AD
on peak figure (Credit Debit)

6) The Assessee craves to loave or ament or after any of the ground of appeal before or
the time of hearing.”

3. All the grounds raised by the assessee are interconnected and inter-
related and relate to challenging the order of the Id. CIT(A) in upholding
the additions made by the AO u/s 69A of the Act by re-opening the
assessment of the assessee. Therefore, we have decided to adjudicate these
grounds through the present consolidated order.

4.  We have heard the Counsels for both the parties and carefully
perused the material placed on record as well as the orders of the revenue
authorities.

5. From the records, we notice that as per the facts of the present case,
the assessee had deposited cash of Rs.52,21,330/- in his savings bank
account with ICICI Bank Ltd. Since the return of income was not filed by
the assessee, the cash deposited by the assessee remained unexplained.
Thus, on the basis of reasons to believe, the reopening proceedings were
initiated and after providing opportunity of hearing, the order of the
assessment was passed u/s 143(3) r.w.s. 147 of the Act, thereby making
additions of Rs.52,21,330/- on account of unexplained income u/s 69A of
the Act.

51. Although the assessee challenged this order before the 1d. CIT(A)

but the appeal of the assessee was dismissed.
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6. Now, before us the assessee has argued that he is in the business of
manufacturing and trading of denim jeans under the name and style of M
D Garments and the impugned cash deposited in his bank account
represent his business receipts but to substantiate the same, the assessee
could not place on record any documentary evidence. Further, the
existence of the retail business of the assessee has not been proved either
before us or before the revenue authorities. As much as, the assessee could
not establish a single instance of purchase and sale. The assessee failed to
furnish even a single invoice of purchase and sale during the course of
assessment proceedings to substantiate the claim that he was doing retail
business and moreover, no co-relation between the debit and credit entries
in the bank account could be proved by the assessee.

6.1. Itis well-settled that the onus of proving the source of deposit is cast
upon the assessee and in the present case, the assessee has miserably failed
to prove the same and, therefore, it was open to the revenue to hold that
it is the undisclosed income of the assessee.

7. However, while going through the case file, we noticed an order of
the Co-ordinate Bench of the ITAT in the assessee’s own case for AY 2010-
11 in ITA No. 335/Mum/2024, wherein also, identical facts were involved
except for the variance in quantum.

8. Be that as it may, in the considered view of this Bench, ends of
justice would be met in case the present matter is restored back to the file
of the AO with a direction to consider the order passed by the Co-ordinate
Bench of ITAT in assessee’s own case for AY 2010-11 in ITA No.
335/Mumy/2024, and also to provide one more opportunity to the assessee

to substantiate its claim before the revenue authorities.
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9. Therefore, with these directions, we restore the matter back to the
file of the AO to decide it afresh in view of our above observations and at
the same time, we direct the assessee not to seek any adjournment on
frivolous grounds and remain co-operative during the course of
proceedings. Before parting, we make it clear that our decision to restore
the matter back to the file of the AO, shall, in no way be construed as
having any reflection or expression on the merits of the dispute, which
shall be adjudicated by the AO independently in accordance with law.
10. Intheresult, appeal of the assessee is allowed for statistical purposes
with no order as to costs.

Order pronounced in the Court on 19th November, 2024 at Mumbai.

Sd/- Sd/-
(PRABHASH SHANKAR) (SANDEEP GOSAIN)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Mumbai, Dated 19/11/2024
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