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3O RDER

PER NARENDRA PRASAD SINHA, AM:

This appeal filed by the assessee is directed against the order of the Ld.
PCIT, Ahmedabad-1, dated 29.02.2023 for the Assessment Year (A.Y.) 2018-
19, passed in his revisional jurisdiction u/s. 263 of the Income Tax Act

(hereinafter referred to as “the Act”).

2. The brief facts of the case are that the return of income for AY 2018-19
was filed by the assessee on 23.10.2018, declaring total income of

Rs.1,40,71,94,040/-. The case was selected for complete scrutiny and the
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assessment was completed u/s. 143(3) of the Act on 12.04.2021 at total income
of Rs.1,40,71,95,040/-. Subsequently, the Ld. PCIT called for the records and
found that the assessee had made investment in equity shares during the year
under consideration. Therefore, the provision of section 14A r.w Rule 8D of
Income Tax Rules was applicable in the case but the AO did not consider this
provision while finalizing the assessment. Therefore, the Ld. PCIT held that
the order of the AO was erroneous and prejudicial to the interest of revenue.
Accordingly, he passed the impugned order u/s.263 of the Act, after allowing
an opportunity of being heard to the assessee, whereby the order of the AO
was set aside with a direction to complete the assessment afresh after

considering the disallowance u/s 14A r.w Rule 8D of the Rules.

3. Aggrieved with the order of the Ld. PCIT, the assessee has filed the
present appeal before us. The following grounds have been taken in this

appeal:

1. The order passed by the learned CIT under Section 263 of the Income-tax Act,
1961 (the Act) is erroneous on facts and contrary to the provisions of law and
therefore requires to be quashed. It is submitted that it be so held now.

1.1. The learned CIT erred on facts and in law in holding that the order under Section
143(3) passed by the Assessing Officer was erroneous and prejudicial to the interest
of revenue and thereby setting aside the aforesaid order and directing the Assessing
officer (AO) to reframe the assessment. It is submitted it be so held now.

2. The learned CIT has erred in not appreciating that the amount disallowed by the
appellant u/s 14A was worked out in scientific basis and was accordingly accepted
in assessment proceedings. It is submitted that it be so held now.

3. The learned CIT erred in not appreciating the fact that if at all disallowance under
Section 14A needs to be made as per Rule 8D, the correct amount is Rs. 7,15,263 as
against of Rs. 48,96,756, worked out by him. It is submitted that it be so held now.

Your appellant prays for leave to add to alter and/or to amend any of the grounds
before the final hearing of the appeal.
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4. Shri Yogesh Shah, the Ld. AR appearing for the assessee submitted that
the assessee had sumo motto made disallowance of Rs. 83,932/- u/s.14A of
the Act, in the return of income. Therefore, the order of the AO could not have
been held as erroneous and prejudicial to the interest of the revenue as the
disallowance as made by the assessee was accepted by the AO. The Ld. AR
further submitted that in the show-cause notice u/s.263 of the Act, the Ld.
PCIT had worked disallowance u/s.14A at Rs.48,96,756/- and accordingly
had directed the AO to make the disallowance in the set-aside proceedings.
According to the Ld. AR, this direction of the Ld. PCIT was not correct as no
option was left with the AO to examine the matter independently. He further
submitted that the contention of the assessee before the Ld. PCIT that the
disallowance u/s.14A should be restricted to Rs.7,15,263/-, the working of
which was given in the reply to notice u/s 263 of the Act, was also not

considered.

5. Per Contra, Shri RN Dsouza, the Ld. CIT. DR submitted that since the
AO did not examine the provision of section 14A r.w. Rule 8D while
completing the assessment, the order of the AO was certainly erroneous and
prejudicial to the interest of the revenue. According to the Ld. CIT-DR, no
query was made by the AO in respect of disallowance u/s 14A r.w. Rule 8D
in any of the questionnaires or notices issued by him in the course of
assessment proceeding. He further explained that the Ld. PCIT had set-aside
the assessment with a direction to the AO to pass the assessment order in
accordance with law after duly examining the facts of the case and that no
direction was given to disallow Rs.49,80,688/- u/s.14A of the Act, as
contended by the Ld.AR
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6. We have considered the rival submissions. It is found that the case of
the assessee was selected for complete scrutiny. The fact that the assessee had
made investment in equity shares during the year and the income earned
thereon was exempt from tax and, therefore, the provision of section 14A r.w.
Rule 8D of Income Tax Rules was applicable in the case of the assessee; has
not been denied. In the course of assessment, no query was made by the AO
in respect of disallowance u/s 14A r.w. Rule 8D. Under the circumstances,
the failure of the AO to consider the disallowance of the expenditure specified
u/s.14A r.w Rule 8D for earning the exempt income was certainly an error in
the assessment order. Therefore, the Ld. PCIT has rightly held that the order
of the AO was erroneous and prejudicial to the interest of revenue since the
AQ did not consider the disallowance u/s.14A r.w.s Rule 8D. The contention
of the assessee is that the disallowance of Rs.83,932/-u/s.14A was suo motto
made by the assessee. However, the AO did not examine as to whether the
disallowance as made by the AO was correct and in accordance with the
provision of section 14A r.w. rule 8D. The basis of suo-motto disallowance as
made by the assessee was neither explained by the assessee nor examined by
the AO. The failure to carry out this exercise had made the assessment order

erroneous and prejudicial to the interest of revenue.

7. The submission of the assessee before the Ld. PCIT that the
disallowance u/s.14A should be restricted to Rs.7,15,263/ - certainly indicates
that the disallowance of Rs.83,932/- made u/s.14A in the return of income
was not correct. The contention of the assessee is that the Ld. PCIT had
worked out the disallowance u/s.14A r.w. Rule 8D at Rs.49,80,688/- and
thereafter directed the AO to examine the matter; which would leave no

option to the AO to examine the matter independently but to follow the



ITA No.837/4hd/2024
Asst. Year 2018-19

5

direction of the Ld. PCIT. Though no such specific direction has been given
by the PCIT in the order u/s 263 of the Act, the working of disallowance as
done by the Ld. PCIT would certainly prejudice the AO in examining the
issue in an independent manner. We, therefore, direct that the AO should
examine the matter independently and without being prejudiced or
influenced by the working of the disallowance as made by the Ld. PCIT in
the order u/s.263 of the Act. Further, the AO should also consider the
submission of the assessee that the disallowance u/s. 14A r.w Rule 8D should
be restricted to Rs.7,15,263/- only, on merits and give his independent
tinding in this regard.

8. In the result, the appeal filed by the assessee is partly allowed for

statistical purposes.

Order pronounced in the Open Court on 29 October, 2024 at Ahmedabad.
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