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PER T.R. SENTHIL KUMAR, JUDICIAL MEMBER: 
 

 

This appeal is filed by the assessee as against the order dated 

16.3.2024 passed by the Pr.Commissioner of Income-Tax-1, 

Ahmedabad under section 263 of the Income Tax Act, 1961 ("the 

Act" for short) arising out of the reassessment order passed under 

section 147 of the Act relating to the Asst.Year 2014-15.   

 
2. Brief facts of the case is that the assessee is an individual and 

derives income from partnership firm M/s.Shah Interior INC, 

interest and dividend income. For the Asst.Year 2014-15, the 

assessee filed her original return on 29.7.2024 declaring total 

income of Rs.9,46,031/- and filed the Revised return declaring total 



 

income of Rs.11,13,232/

proceedingsby issuing notice under section 148 dated 30

the ground that as per the information received from DDIT (Inv.), 

Unit-5(1), New Delhi that 

for short) was a penny stock 

beneficiaries to have long term capital gain by fabricated

activity and thereby generating fictitious profit/los

manipulating the price of the scrip.  The AO observed that the 

assessee was one of the beneficiaries 

of Rs.92,12,772/-.  In response to the notice, th

to treat the revised return as in response to the 

raised objections on the reopening of the assessment.  However, in 

response to the notice under section 142(1) dated 25.11.2021, the 

assessee asked to furnish the detai

viz. “LHSL” amounting

the assessee filed a detailed reply as follows:

income of Rs.11,13,232/-.  Later, the AO initiated re

by issuing notice under section 148 dated 30

the ground that as per the information received from DDIT (Inv.), 

5(1), New Delhi that M/s. Looks Health Services

for short) was a penny stock company, which has 

beneficiaries to have long term capital gain by fabricated

activity and thereby generating fictitious profit/los

manipulating the price of the scrip.  The AO observed that the 

assessee was one of the beneficiaries indulged in sham transaction 

.  In response to the notice, the assessee requested 

to treat the revised return as in response to the above 

raised objections on the reopening of the assessment.  However, in 

response to the notice under section 142(1) dated 25.11.2021, the 

assessee asked to furnish the details relating to the sale of shares 

amounting to Rs.92,12,772/-.  In response to the notice, 

the assessee filed a detailed reply as follows: 
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O initiated re-assessment 

by issuing notice under section 148 dated 30.3.2021 on 

the ground that as per the information received from DDIT (Inv.), 

Services Ltd. (“LHSL” 

, which has used its 

beneficiaries to have long term capital gain by fabricated trading 

activity and thereby generating fictitious profit/loss, and even by 

manipulating the price of the scrip.  The AO observed that the 

in sham transaction 

e assessee requested 

above notice and 

raised objections on the reopening of the assessment.  However, in 

response to the notice under section 142(1) dated 25.11.2021, the 

ls relating to the sale of shares 

.  In response to the notice, 
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3. Based on the above reply, and comparing with the 

income filed by the assessee, the AO accepted the returned income 

of Rs.11,13,230/-.  

ld.Pr.CIT found that the assessee had earned bogus long term 

capital gain of Rs.92,12,772/

stock, whereas the AO without making any verification accepted the 

returned income including bogus transaction, thereby reassessment 

Based on the above reply, and comparing with the 

income filed by the assessee, the AO accepted the returned income 

.  On perusal of the above reassessment order, the 

ld.Pr.CIT found that the assessee had earned bogus long term 

capital gain of Rs.92,12,772/- by manipulating trading 

reas the AO without making any verification accepted the 

returned income including bogus transaction, thereby reassessment 
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Based on the above reply, and comparing with the return of 

income filed by the assessee, the AO accepted the returned income 

of the above reassessment order, the 

ld.Pr.CIT found that the assessee had earned bogus long term 

by manipulating trading of penny 

reas the AO without making any verification accepted the 

returned income including bogus transaction, thereby reassessment 
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order is erroneous and prejudicial to the interest of Revenue, and 

also short levy of tax of Rs.56,36,558/-.  Therefore, a show cause 

notice dated 9.2.2024 was issued, as to why not revise reassessment 

order passed by the AO.   

 

3.1 In response, the assessee vide a letter dated 19.2.2024 filed 

reply explaining that the AO during the assessment proceedings has 

elaborately considered the reply filed by the assessee and on the 

basis of copies of DEMAT account, contract note, transaction 

statement showing movement of shares, copy of the share 

application money for allotment of 25,000 shares of “LHSL”, copy of 

bank statement showing payment made for allotment of shares, copy 

of sale of shares, sales bills with security transaction taxes made to 

recognized stock exchanges viz. BSE. On perusal of the same, ld.AO 

accepted the returned incomeand passed the assessment order.  

Further, the assessee sold 24,800 shares as against the purchase of 

25,000 shares) on three dates and still 200 shares were retained by 

the assessee.  If the allegations of the department that the sale of 

shares being bogus or sham transaction, the assesse would have 

sold shares at one hit, instead of selling in different quantities at 

different dates with different rates.  This allegation made by the 

Revenue is baseless and the sale consideration received by the 

assessee is Rs.85,48,460/- and not Rs.92,12,772/- as alleged by the 

department. 

 
3.2  The above reply was considered by the ld.Pr.CIT, who however 

found that the AO has not made required inquiry, and thereby set 

aside the reassessment order to the file of the AO with a direction to 

pass fresh assessment order in accordance with law, after duly 
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examining the facts and after providing reasonable opportunity of 

hearing to the assessee.    

 
4. Aggrieved, the assessee carried the matter in appeal before the 

Tribunal raising the following grounds: 

 

“1.1    The Order U/s.263 passed on 16-03-2024 by Pr.CIT.Ahmedabad-1, 
A'bad (for short Pr. CIT) for AY 2014-15 holding that the order of assessment 
u/s 147 rws 144B passed on 21.03.2022 by AO accepting the LTCG on sale 
of shares of Looks Health Services Ltd. (short 'LHSL') was genuine and the 
appellant was entitled to exemption u/s 10(38) of the Act was erroneous 
and prejudicial to the interest of the revenue is wholly illegal, unlawful and 
against the principles of natural justice. 

 
2.1   The Id. Pr.CIT has grievously erred in law and or on facts in holding 
that the order of assessment u/s 147 rws 144B passed on 21.03.2022 by 
AO accepting the LTCG on sale of shares of Looks Health Services Ltd. 
(short 'LHSL') Rs. 92,12,772/- as genuine and the appellant was entitled to 
exemption u/s 10(38) of the Act was erroneous and prejudicial to the 
interest of the revenue. 2.2 That the in the facts and circumstances of the Id. 
Pr. CIT ought not to have invoked the powers of revision u/s 263 and 
thereby holding that LTCG on sale of shares of Looks Health Services Ltd. 
(short 'LHSL') of Rs. 92,12,772/- was not genuine and the appellant was not 
entitled to exemption u/s 10(38) of the Act. 

 
3.1   The Id. NFAC has grievously erred in law and or on facts in holding 
that the provision of Explanation-2 to sec.263 was attracted in the facts of 
the case. 
 
3.2   That the in the facts and circumstances of the Id. Pr. CIT ought not to 
have directed AO to pass a fresh order of fresh assessment order in respect 
of LTCG on sale of shares of LHSL claimed exempt u/s 10(38) of the Act as 
per the observations made in the impugned order by him. 

 
5. Shri S.N. Divetia, the ld.counsel for the assessee submitted 

that the revision order passed by the ld.Pr.CIT is against the 

provisions of law.  The Revenue reopened the assessment on 

identical information with the sale of “LHSL” shares on the ground of 

being a penny stock company.  Whereas, the reassessment 

proceedings, it was clearly brought out that the above transaction of 

sale of shares are genuine activity carried out by the assessee.  

Thus, theld.AO carried out necessary inquiries with regard to the 
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purchase and sale of these scrips which is reflected in the reply filed 

by the assessee vide his letter dated 29.11.2021.  In view of these 

facts, it is abundantly clear that the after examining the information 

received by the AO, he adopted one of the views, and if the ld.Pr.CIT 

did not agree with that of the view of the AO, then it could not be 

treated as an erroneous order and prejudicial to the interest of the 

Revenue, as held by the Hon’ble Supreme Court in the cases of 

Malabar Industries Ltd. Vs. CIT, and Max India Ltd., Gujarat High 

Court decision in the case of CIT Vs. ArvindJewellers and Sunbeam 

Auto Ltd of Delhi High Court.  Further, co-ordinate Bench of the 

Tribunal in the case of KavitJayeshkumar Vs. PCIT, in ITA 

No.54/Ahd/2021 order dated 28.4.2022 and in the case of 

VarunNaginbhai Patel Vs. DCIT, in ITA No.417/Ahd/2019 order 

dated 8.12.2023 on the very same scrip viz. “LHSL” in the revision 

proceedings, which were quashed by the Co-ordinate Bench.  Thus, 

the ld.counsel for the assessee pleaded that the revision proceeding 

is liable to be quashed and the re-assessment order passed by the 

AO is to be sustained. 

 
6. Per contra, the ld.CIT-DR, Shri Sudhendu Das appearing for 

the Revenue supported the order passed by the ld.Pr.CIT,and also 

stated that the AO while passing the re-assessment order was 

simply accepted the revised return filed by the assessee without 

making any verification from his end, which is an erroneous order 

and liable for revision under section 263 of the Act.  He accordingly 

prayed for dismissal of the appeal of the assessee.   

 
7. We have given our thoughtful consideration, and perused the 

material available on record including the paper book and case laws 

compilation. It is seen from the reassessment proceedings, the ld.AO 
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vide his notice dated 25.11.2021 called for various information 

relating to the transaction with “LHSL” shares.  The assessee made a 

detailed reply by furnishing the annual accounts, copies  of share 

application, copy of bank statement, DEMAT account, contract notes 

and transaction statement showing movement of shares.  The AO 

also noticed the sale of shares to the extent of Rs.85,48,460/- and 

not Rs.92,12,772/-, as per the information received by him from 

DDIT(Inv.).   

 

7.1 On careful consideration of the above documents, the AO 

accepted the returned income declared by the assessee, thereby not 

making any addition on sale of “LHSL” shares.  We find that the co-

ordinate Bench of this Tribunalin the case of KavitaJayeshkumar 

(supra) has quashed the revision order passed by the ld.Pr.CIT by 

observing as follows: 

“9.10 …….. The Pr. CIT initiated 263 proceedings on the ground that the 
AO has passed order in a hurried manner without making proper enquiring 
and verification. It is not the case of the Pr. CIT that the Ld. AO did not 
apply his mind to the issue on hand or he had omitted to make enquiries 
altogether or had taken a view which was not legally plausible in the 
instant facts. In the instant set of facts, the Ld. AO had made detailed 
enquiries vide notice dated 11-12-2018 and Ld. AO vide reply dated 12-12-
2018 submitted that the transaction of purchase and sale of shares were 
duly supported by contract notes, demat account and payments were made 
through banking channel, assessee produced details of share-holders, 
details of revenue earned by the company over the years and gave a 
detailed rationale for investment in shares of M/s Looks Health Care 
services Ltd. After consideration of material placed on record, Ld. AO 
allowed claim of exemption on sale of shares of M/s Looks Health Care 
services Ltd. u/s 10(38) of the Act. Now on the issue that the Ld. AO passed 
a cryptic order and did not discuss in detail regarding assessee's claim of 
the allowability of exemption u/s 10(38) of the Act on sale of shares of M/s 
Looks Health Care services Ltd, in our view it is a well settled position of 
law that if from the assessment records, it is evident that the Ld. AO has 
made due enquiries in response to which assessee has filed detailed 
submissions, then even if the assessment order does not discuss all aspects 
in detail with regards to claim of the assessee, it cannot be held that the 
order is erroneous and prejudicial to the interests of the Revenue. The above 

proposition has been upheld in the case of CIT v. Reliance Communication 69 

taxmann.com 109 (Bombay), Smt. Anupama Bharat Gupta v. ITO in ITA 

1685/Ahd/ 2018, Goyal Private Family Specific Trust [1988] 171 ITR 698, CIT v. 
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Mahendra Kumar Bansal [2008] 297 ITR 99 (All.) (para 10) etc. We thus find no 
error in the order of Ld. AO so as to justify initiation of 263 proceedings by the Ld. 
Pr. CIT. The Ground of appeal raised by the assessee is thus allowed. 

 
8. Similarly, in the case of VarunNagainbhai Patel (supra), the 

Co-ordinate Bench deleted the addition made by the AO by 

observing as follows: 

“12. We have heard rival contentions of both the parties and perused the 
materials available on record. In the case on hand, the short-term capital 
loss claimed by the assessee on sale of shares of M/s Looks Health 
Services Ltd was held as bogus by the AO and subsequently by the learned 
CIT(A) for the reason elaborated in the previous paragraph. The facts are 
without ambiguity. The purchases and sales of M/s Looks Health Services 
Ltd were carried out on the platform of Bombay Stock exchange. However, 
the lower authority treated the transaction carried out by the assessee as 
sham transaction. The entire thrust of the revenue authority is based on 
certain general facts like the company M/s Looks Health Services Ltd was 
not finically viable in which general public should show interest. The price of 
the scrip was unusually skyrocketed without any financial or economic 
basis and unusually decreased. The script in that period were traded in 
bulk and most people who indulged in bulk trading were from Ahmedabad 
city only. Based on these general observations, the AO concluded that the 
price of shares M/s Looks Health Services Ltd rigged up to provide bogus 
LTCG/ STCL to beneficiaries. The AO in its order has stated nowhere that 
any enquiry or investigation was carried out with any concerned authority 
or income tax department regarding rigging up of the price of M/s Looks 
Health Services Ltd or by the assessee's broker. The AO predominantly 
proceeded to hold the price of the shares was rigged up merely on analysis 
of trade data of impugned script and financial strength of the company. 
Thus, the AO based on sweeping observation held that the assessee 
entered a prearranged transaction to set off the long-term capital gain 
earned by him during the year. As such, there is no information or finding 
based on corroborative material available with the AO that the price of 
impugned script was rigged up or the assessee along with his broker have 
rigged up the price or prearranged the transaction. The AO and learned 
CIT(A) also emphasizes the principles of surrounding circumstantial 
evidence. In this regard we are of the considered opinion the principle of 
surrounding circumstantial evidence is also not as strong to draw adverse 
inference against the assessee  especially considering the fact that the 
transaction of purchases and sales were made on the BSE platform where 
seller and buyer do not know each other, and transaction entered on the 
basis of current market scenario. Further it is pertinent to mentioned that 
the assessee during the year under consideration has earned LTCG of Rs. 
2,46,90,000/- whereas claimed setoff of STCL of Rs. 1,78,23,848/- only, 
had the assessee prearranged the transaction to set off the gain then he 
might have setoff entire capital gain. It is also pertinent to mention that the 
assessee during the year entered into share trading on short term basis in 
48 different scripts and he incurred losses as well as earned profit which 
were not doubted. At this juncture, we find it necessary to refer to the 
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judgment of the Hon'ble Delhi High court in the case of PCIT vs. Krishna 

Devi reported 126 taxmann.com 80. In the case of Krishna Devi (supra) the 
AO predominantly based on financial and trade analysis of scrip held that 
modus operandi is similar to penny stock and disallowed the LTCG claimed 
by the assessee on the basis of modus operandi, parameters of human 
probability etc. The Hon'ble Bench of Delhi High court decided the issue in 
favour of the assessee. The relevant observation of the Hon'ble High Court 
reads as under: 

11. On a perusal of the record, it is easily discernible that in the 
instant case, the AO had proceeded predominantly on the basis of 
the analysis of the financials of M/s Gold Line International Finvest 
Limited. His conclusion and findings against the Respondent are 
chiefly on the strength of the astounding 4849.2% jump in share 
prices of the aforesaid company within a span of two years, which is 
not supported by the financials. On an analysis of the data obtained 
from the websites, the AO observes that the quantum leap in the 
share price is not justified; the trade pattern of the aforesaid 
company did not move along with the sensex; and the financials of 
the company did not show any reason for the extraordinary 
performance of its stock. We have nothing adverse to comment on the 
above analysis, but are concerned with the axiomatic conclusion 
drawn by the AO that the Respondent had entered into an agreement 
to convert unaccounted money by claiming fictitious LTCG, which is 
exempt under section 10(38), in a preplanned manner to evade taxes. 
The AO extensively relied upon the search and survey operations 
conducted by the Investigation Wing of the Income-tax Department in 
Kolkata, Delhi, Mumbai and Ahmedabad on penny stocks, which sets 
out the modus operandi adopted in the business of providing entries 
of bogus LTCG. However, the reliance placed on the report, without 
further corroboration on the basis of cogent material, does not justify 
his conclusion that the transaction is bogus, sham and nothing other 
than a racket of accommodation entries. We do notice that the AO 
made an attempt to delve into the question of infusion of 
Respondent's unaccounted money, but he did not dig deeper. Notices 
issued under sections 133(6)/131 of the Act were issued to M/s Gold 
Line International Finvest Limited, but nothing emerged from this 
effort. The payment for the shares in question was 
made VarunNaginbhai Patel Vs. DCIT by Sh. Salasar Trading 
Company. Notice was issued to this entity as well, but when the 
notices were returned unserved, the AO did not take the matter any 
further. He thereafter simply proceeded on the basis of the financials 
of the company to come to the conclusion that the transactions were 
accommodation entries, and thus, fictitious. The conclusion drawn by 
the AO, that there was an agreement to convert unaccounted money 
by taking fictitious LTCG in a pre-planned manner, is therefore 
entirely unsupported by any material on record. This finding is thus 
purely an assumption based on conjecture made by the AO. This 
flawed approach forms the reason for the learned ITAT to interfere 
with the findings of the lower tax authorities. The learned ITAT after 
considering the entire conspectus of case and the evidence brought 
on record, held that the Respondent had successfully discharged the 
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initial onus cast upon it under the provisions of Section 68 of the Act. It 
is recorded that "There is no dispute that the shares of the two 
companies were purchased online, the payments have been made 
through banking channel, and the shares were dematerialized and 
the sales have been routed from de-mat account and the 
consideration has been received through banking channels." The 
above noted factors, including the deficient enquiry conducted by the 
AO and the lack of any independent source or evidence to show that 
there was an agreement between the Respondent and any other 
party, prevailed upon the ITAT to take a different view. Before us, Mr. 
Hossain has not been able to point out any evidence whatsoever to 
allege that money changed hands between the Respondent and the 
broker or any other person, or further that some person provided the 
entry to convert unaccounted money for getting benefit of LTCG, as 
alleged. In the absence of any such material that could support the 
case put forth by the Appellant, the additions cannot be sustained. 

13. Thus, in view of the above discussion and respectfully following the 
judgment of Hon'ble Delhi High Court in identical facts and circumstances in 
case of PCIT vs Krishna Devi, we hereby set-aside the finding of the learned 
CIT(A) and direct the AO to delete the addition made by him. Hence, the 
ground of appeal of the assessee is hereby allowed.” 

9. Respectfully following the above judicial pronouncements, we 

have no hesitation in quashing the revision order passed by the 

ld.Pr.CIT, and therefore, we allow the grounds of appeal raised by 

the assessee.  

 

10. In the result, the appeal filed by the assessee is allowed. 
 
Order pronounced in the Court on 6th November, 2024 at 
Ahmedabad.   
 
 
 Sd/- Sd/- 

(NARENDRA PRASAD SINHA) 
ACCOUNTANT MEMBER 
 

(T.R. SENTHIL KUMAR) 
JUDICIAL MEMBER 

 

Ahmedabad, dated 06/11/2024  
vk* 
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5. 

िवभागीय �ितिनिध  ,आयकर अपीलीय अिधकरण, राजोकट/DR,ITAT, Ahmedabad, 

6. 
गाड  फाईल  /Guard file. 

आदेशानुसार/ BY ORDER, 

 
 

सहायक पंजीकार (Asstt. Registrar) 

आयकर अपीलीय अिधकरण, ITAT, Ahmedabad 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


