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ACA/ORDER

PER RENU JAUHRI [A.M.] :-

This appeal is filed by the assessee against the order of the Learned
Commissioner of Income-tax (Appeals), Mumbai-1/National Faceless Appeal
Centre, Delhi [hereinafter referred to as “CIT(A)”] dated 24.08.2024 passed
u/s. 250 of the Income-tax Act, 1961 [hereinafter referred to as “Act”] for

Assessment Year [A.Y.] 2016-17.

2, The assessee has raised following grounds of appeal:

“1. On the facts and circumstances of the case, the learned CIT(A) erred in not
considering the Gross Receipts and expenditure of 5 schools being run by the
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appellant trust on same PAN Number, after considering that the appellate had
filed online rectification vide transaction id 5634112237 dated 19.07.2018.

2. On the facts and circumstances of the case, the Ld. CIT(A) erred in accepting
the assessment order passed by Ld. AO which was based on the wrong return
filed by the appellant without considering the rectified return in-spite of the
fact that the mistake was pointed out to the Ld. AO during the course of
hearing.

3. On the facts and circumstance of the case, the Ld. CIT(A) erred in accepting
Ld. AO Assessment Order which does not grant exemption/ deduction of 15%
of gross receipts u/s.11(1) of the Income Tax Act & the said assessment order
was issued without show cause notice and also Ld. AO failed to mention any
reason in assessment order. The Ld. CIT(A) erred in accepting the Ld. AO
assessment order passed without considering of the fact the appellant trust is
registered u/s 12A.

4. On the facts and circumstances of the case, the Id. CIT(A) erred in accepting
disallowing Rs.28,40,000/- u/s.11(2) of the Income Tax Act for non-filing of
Form No.10 before the due date of Return without appreciating that the

accumulation of funds was duly informed during the course of assessment to
the Ld. AO and therefore the same is allowable.”

3. The brief facts of the case are that the assessee is a charitable trust
running five schools and is registered with the Charity Commissioner as well as
the Commissioner of Income Tax Exemption, Mumbai. The return was filed
belatedly on 27.05.2017 declaring nil taxable income. The AO observed that as
per the provisions of section 11(2)(c) Form No. 10 has to be filed on or before
the due date for furnishing of return u/s 139(1) of the Act. However, the assessee
had filed form No. 10 belatedly on 27.05.2017 and the return of income along
with audit was also filed on the same date. Accordingly, the AO denied the
benefit of accumulation u/s 11(2) in respect of Rs. 28,40,000/- to the assessee
and finalized the assessment at an income of Rs. 35,28,712/- u/s 143(3) of the

Act.
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4.  Aggrieved with the said order, the assessee filed an appeal before the Ld.
CIT(A). It was observed that the gross receipts of Rs. 3,92,76,179/- have been
shown from running of schools against which expenses claimed have been
worked out of Rs. 3,69,13,978/-. Thus, the net surplus of Rs. 23,16,201/- works
out to only 6.01% of gross receipt. However, vide order dated 24.08.2012, Ld.
CIT(A) dismissed the appeal after observing that since the original return was
not filed within the due date, the assessee could not have filed revised return as
per the provisions of the Act.

5. Aggrieved with the order, the assessee is in appeal before us. It has been
stated by the Ld. AR that the assessment order was passed by the Ld. AO based
on the wrong return without considering the rectified return. It was also
submitted that the Ld. AO passed the assessment order without giving proper
opportunity to the assessee.

6. We have heard the rival submissions and perused the material before us.
It is seen that the assessee is a charitable organization and is registered u/s 12A
since 1973. Due to dispute between trustees and its office bearers, the accounts
were seized by the bankers and therefore, there was delay in getting the
accounts audited. Consequently, the return and from No. 10 were filed
belatedly. The Ld. AR has placed reliance on several decisions of the Hon’ble
Supreme Court as well as various High Courts, in support of his argument that

when the substantive compliance has been made with the provisions of the law
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and from No. 10 has been filed during the course of assessment proceedings,
there can be no disallowance of the claim of the assessee.

7. Considering the totality of the facts and circumstances and various
decisions cited by the Ld. AR, we deem it proper to restore the matter to the file
of AO for verification of assessee’s claim. The AO is directed to give due
opportunity to the assessee to present the facts before him and pass the order
on merits.

8. In the result, the appeal of the assessee is allowed for statistical purposes.

Order pronounced in the open court on 30.10.2024.
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