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PER B.R. BASKARAN, AM :

The assessee has filed this appeal challenging the order dt.25-07-
2024 passed by the Ld. Commissioner of Income Tax (Appeals)-National
Faceless Appeal Centre (NFAC), Delhi [Ld.CIT(A)’] and it relates to AY.
2014-15. The only issue urged in this appeal relates to disallowance of
Rs.26,98,048/- made u/s.40(a)(ia) of the Income Tax Act, 1961 (‘the
Act’) for non-deduction of tax at source from the interest payment made

by the assessee.




ITA No. 4771/ Mum/ 2024

2. The Ld.AR submitted that the assessee is a partnership firm and
the original assessment was completed u/s.143(3) of the Act on
30-11-2016. Thereafter, the above original assessment was revised by
the Ld. Pr.CIT u/s. 263 of the Act, since the AO had not made any
disallowance u/s. 40(a)(ia) of the Act on account of non-deduction of tax
at source from the interest payments made by the assessee.
Accordingly, the present assessment order came to be passed by the AO
on 30-12-2019 u/s. 143(3) r.w.s. 263 of the Act, wherein the AO
disallowed interest expenditureof Rs.26,98,048/- u/s. 40(a)(ia) of the
Act. The Ld.CIT(A) also confirmed the addition and hence, the assessee
has filed this appeal before the Tribunal.

3. The main contention of the assessee is that the disallowance
u/s.40(a)(ia) of the Act is not required to be made in the hands of the
assessee as per second proviso to section 40(a)(ia) of the Act. The Ld.AR
submitted that the second proviso to section 40(a)(ia) of the Act deems
that the assessee has deducted and paid the tax of such sum on the
date of furnishing of return of income, if the assessee is not deemed to
an assessee in default under first proviso to sub-section (1) of section
201 of the Act.The Ld.AR submitted that the AO has not initiated any
action upon the assessee u/s. 201 of the Act and the assessee was not
deemed to be the assessee in default. He further submitted that the
payees of the interest have also declared the interest income in their
respective return of income. Accordingly, he submitted that the
Ld.CIT(A) was not justified in confirming the disallowance u/s. 40(a)(ia)

of the Act.

4. The Ld.DR, on the contrary, supported the order passed by the tax

authorities.
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5. We heard the parties and perused the record.Admittedly, the
assessee did not deduct tax at source from the interest expenditure paid
by it. It is the submission of the assessee that the payees have already
declared interest income in their returns of income and further, the AO
has not taken any action upon the assessee u/s. 201 of the Act and
accordingly, did not deem the assessee to the assessee in default.
Accordingly, by placing reliance on the second proviso to section 201 of
the Act, the Ld.AR contends that the disallowance u/s. 40(a)(ia) of the
Act could not be made in the hands of the assessee. The second proviso

to section 40(a)(ia) of the Act reads as under:

“....Provided further that where an assessee fails to deduct the whole or
any part of the tax in accordance with the provisions of Chapter XVII-B on
any such sum but is not deemed to be an assessee in default under the first
proviso to sub-section (1) of section 201, then, for the purpose of this sub-
clause, it shall be deemed that the assessee has deducted and paid the tax
on such sum on the date of furnishing of return of income by the payee
referred to in the said proviso.

S5.1. Since it is stated by Ld Counsel at the bar that the assessee has
not been deemed to the assessee in default under the first proviso to
sub-section (1) of section 201 of the Act and further since it is stated
that the payees have already declared the interest income in their
respective returns of income, we are of the view that the above said
proviso would come to the aid of the assessee. Accordingly, the AO was
not right in law in disallowing the interest expenditure u/s. 40(a)(ia) of

the Act.

5.2. We have rendered the above said decision on the basis of the

statements made by the learned counsel at Bar. If the above said facts
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were found to be incorrect by the Revenue, it may move appropriate

application in accordance with law for re-call of this order.

6. In the result, the appeal of the assessee is allowed.

Order pronounced in the open court on 07-11-2024

Sd/- Sd/-
[RAJ KUMAR CHAUHAN] [B.R. BASKARAN]
JUDICIAL MEMBER ACCOUNTANT MEMBER
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