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PHYSICAL HEARING 
 

आदेश/Order 

 
Per Sanjay Garg, Judicial Member: 

  

   The  capt ioned appeals  are  outcome  of  the  same search 

act ion carr ied out  a t  the  Oswal  Group of  cases  on 10 .05.2012.   

S ince  common fac ts  and issues  are  invo lved in  these  appea ls,  

there fore ,  same were  heard  together  and are  be ing  d isposed  of  

by  th is  common order .  

2 .     The  common issue  invo lved in  a l l  the  appea ls  is  

re lat ing  to  the  addi t ion  made  by  the  AO under  Sect ion 68  of  

the  Income Tax Act ,  1961 t reat ing  the  share  appl icat ion 

money rece ived  by  the  assessee  as  unaccounted income o f  the  

assessee .    

3 .  At  the  outse t ,  the  ld .  Counse l  for  the  assessee  has 

brought our  a ttent ion to  the  re levant  Paper  Book perta in ing to  

ITA No.  427/CHD/2021 for  assessment year 2009-10 in  the  
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case  o f  Oswal  Trends P .Ltd .   At  page  11  o f  the  said Paper  

Book,  there  i s  a  copy o f  the  acknowledgement  o f  f i l ing  o f  the  

re turn of  income.   A  perusa l  o f  the  said acknowledgement 

reveals  that  the  re turn of  income for  the  said  assessment  year  

2009-10 was f i led  by  the  assessee  on 01.09.2009.  

3 .1    S imi lar ly ,  the  ld .  counse l  has  fur ther  invi ted our 

a ttent ion to  the  copy o f  acknowledgement  for  assessment  year  

2009-10 in  the  case  o f  Oswal  Appare ls  ( ITA No.  

430/CHD/2021)  and the  re turn for  the  said assessment  year  

was f i led  on 31.08 .2009. 

3 .2.     S imi lar ly ,  in  the  case  o f  Oswal  Fab Kni ts  Ltd.  ( I TA  No.  

25/CHD/2021) ,  the  re turn for  assessment  year  2009-10 was 

f i led on 26.10 .2009. 

3 .3.     In  a l l  the  aforesaid cases,  the  l imitat ion to  issue 

not i ce  under  Sect ion 143(2)  o f  the  Income Tax Act  as  per the  

re levant  prov is ions was s ix  months f rom the  end of  the  

F inancia l  Year  in  which  the  re turn o f  income was  f i led,  which 

comes to  30.09.2010.  

4 .     The  ld .  Counse l  for  the  assessee  has further  inv i ted  

our at tent ion to  the  re levant  acknowledgement  o f  re turn in  

the  case  of  the  assessees  for  assessment  year  2010-11.   The 
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return of  income  in  the  case  of  Oswal  Trends ( ITA 

428/CHD/2021)  was f i led on  21.09 .2010.   

4 .1.    The  re turn in  the  case  of  Oswal  Appare ls  ( ITA  

431/CHD/2021)  was  f i led  on 05.10.2010 and in  ITA 

426/CHD/2021 in  the  case  of  Oswal  Fab Knits  was f i led on 

21.09.2010. 

4 .2.    The  last  date  to  i ssue  not i ce  under Sect ion 143(2)  in  

re lat ion to  the  aforesa id  cases  was 30.09 .2011.    

5 .  Admi tted ly ,  search act ion was  carr ied out  in  the  case  of  

the  assessee  on 10.05 .2012.  On the  said date  o f  search,  the  

assessment  in  a l l  the  capt ioned  cases  was non 

abated/comple ted .  

6 .     A  perusal  o f  the  assessment  order  in  a l l  these  cases 

would reveal  that  a  common assessment  order  has been 

passed  by  the  AO in a l l  these cases .   Only  the  quantum o f  

addi t ions  d i f fer  for  each  assessee  and assessment  year .   The 

addi t ions,  as  observed above ,  have  been made  t reat ing  the  

share  app l i cat ion money rece ived  by  the assessee  as  

unaccounted  income of  the  assessee .  These  add it ions  have  

been  made  by the  AO by way of  re -appreciat ing the  

information and ev idences on record.   No  incr iminat ing 
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mater ia l ,  whatsoever,  was found dur ing  the  course  of  search  

act ion.  The  i ssue  i s  square ly  covered  by  the  recent  dec is ion of  

the  Hon 'b le  Supreme Court  in  the  case  o f  PCIT Vs Abhisar  

Bui ldwel l  (P )  Ltd.  (2023)  149 taxmann.com 399,  where in  i t  

has  been he ld  by  the  Hon 'b le  Supreme Court  that  no  addi t ion 

can be  made in  the  absence  o f  any incr iminat ing mater ia l  

found dur ing  the  course  o f  the search act ion in  the  case  of  

non abated/completed  assessment  on the  date  o f  search.   In  

v iew o f  the  sa id law la id  down by the  Hon 'ble  Supreme Court ,  

the  impugned addi t ions are  not  susta inab le  in  these  cases.  

7 .     I TA No.25/CHD/2022 i s  the  appeal  f i led by  the 

Revenue.  The  AO had de le ted the  addi t ion o f  Rs .2,39 ,40,000/- 

on account  of  share  appl icat ion  money rece ived  by  the  

assessee .   I t  is  pe rt inent to  mention here  that  out o f  the  tota l  

addi t ion  made  by  the  AO o f  Rs.5,59,40,000/-,  the  ld .  CIT(A )  

had susta ined  the  addi t ion  to  the  extent  o f  Rs .3,20 ,00,000/- 

and de le ted the  remaining  addi t ion  o f  Rs .2 ,39,40,000/-.   The 

assessee  had f i led the  appeal  against  the  order  o f  the  ld.  

CIT(A )  agains t  the  sustenance o f  the  addi t ion whereas  the  

Revenue had come  in  appea l  aga inst  the  act ion of  the  ld.  

CIT(A )  in  de le t ing  the  addi t ion.  
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8.    In  v iew of  our  observat ions above ,  s ince  no 

incr iminat ing  mater ia l  was found dur ing  the  course  of  search 

act ion and the  assessment  in  a l l  these  cases s tood completed/ 

non-abated on the  date  o f  search act ion,  there fore ,  the 

impugned addi t ions  made  by  the  AO are  not  susta inable  in  

v iew o f  the  law la id  down by the  Hon 'b le  Supreme Court  in  

case  o f  PCIT Vs Abhisar Bui ldwe l l  P .Ltd.  ( supra) .  

9 .  In  v iew o f  th is ,  the  appeals  o f  the  assessee  stand a l lowed 

and the  appeal  o f  the  Revenue stand dismissed.  

 Order pronounced on 04 .11.2024.   

  Sd/-         Sd/-  

    ( KRINWANT SAHAY)              (SANJAY GARG) 
    ACCOUNTANT MEMBER           JUDICIAL MEMBER 
 

“Poonam” 
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