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ORDER

Per Vijay Pal Rao, JM:

This appeal by the assesse is directed against the order dated
19.05.2023 of the Commissioner of Income Tax (Appeals), National
Faceless Appeal Centers,(NFAC) Delhi for A.Y.2009-10.

2. There is a gap of about 11 months in filing the present appeal

from the date of impugned order. The assessee has filed an
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affidavit of the legal heir of the deceased assessee along with death
certificate of the assessee. The Ld. AR has submitted that after
filing the appeal before CIT(A) on 12.08.2015 assessee expired on
26.02.2018, therefore the assessee could not participate in the
proceedings before CIT(A) and consequently the ex-parte order was
passed. Ld. AR further submitted that the assessee was suffering
from ailments and undergoing medical treatment and therefore he
could not even appear before the A.O and consequently the A.O has
also passed the best judgment order u/s 144 of the Act r.w.s. 147
of the Act. Ld. AR submitted that the legal heir of the assessee
were not aware about the impugned order passed by CIT(A) and
finally when the A.O has initiated the recovery proceedings in
pursuance of the impugned order passed by CIT(A), the legal heir
has filed the present appeal. Ld. AR has prayed that the delay in
filing the present appeal may be condoned and the appeal of the
assessee may be decided on merits.

3. On the other hand Ld. Departmental Representative has not
raised any objection to the condonation of delay in view of the fact

that after filing the appeal before CIT(A) the assessee expired.
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4. | have considered the submissions of the Ld. AR as well as Ld.
DR and the affidavit filed by the legal heir along with the death
certificate. The assessee filed the appeal before CIT(A) on
12.08.2015 which was subsequently migrated to National Faceless
Centre in terms of the CBDT notification dated 25.09.2020. Ld.
CIT(A) has passed impugned ex-parte order on 19.05.2023
therefore, the non- appearance on behalf of the assessee due to the
death during the pendency of the appeal and even before migrated
to the faceless appeal centre is a reasonable cause for not filing the
appeal within the period of limitation before the Tribunal. Hence
the delay in filing the appeal is condoned.

5. Assessee has raised following grounds of appeal:

“1.That on the facts and in the circumstances of the case Ld. AO and Ld.
CIT (A) has erred in making addition in the form of cash deposits from
undisclosed sources amounting to Rs. 16,85,000 without affording any
opportunity of being heard to the deceased assessee and against the
principles of natural justice.

2.That the impugned order so-passed in this regard by Ld. AO and Ld.
CIT(A) is illegal and wrong.

3. That the assessee craves leave to add, amend, alter or delete any of the

grounds of appeal and all the grounds are without prejudice to each
other.”
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6. The Ld. AR has submitted that the A.O has made addition on
account of cash deposited in the bank account of the assessee. The
assessee has explained the source of the cash deposit as sale of the
property by the son of the assessee vide sale deed dated 07.09.2009
placed at page 4-12 of the paper book. He has pointed out that due
to the illness of the assessee he could not present before A.O as
well as before the CIT(A) and finally expired therefore, the matter
may be remanded to the record of the A.O for fresh adjudication
after verification and examination of the necessary record and
details in support of the source of cash deposit made in the bank
account.

7. On the other hand Ld. Departmental Representative fairly
submitted that since the assessment order is passed on the basis of
best judgment and CIT(A) has also dismissed the appeal of the
assessee ex-parte therefore, in view of the death of the assessee the
matter may be remanded to the A.O for fresh adjudication after
verification and examination of the relevant records.

8. | have considered the rival submissions and carefully perused

the orders of the authorities below. The A.O has passed ex-parte
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best judgment assessment order when there was no response on
behalf of the assessee to the notices issued by the A.O and made
the addition of Rs.16,85,000/- on account of unexplained deposit
in bank account. The CIT(A) has dismissed the appeal filed by the
assessee while passing the ex-parte order as there was no response
to the various notices issued by it. The legal heir of the assessee
has filed the present appeal as the assessee died after filing the
appeal before CIT(A). Ld. AR has pointed out that the assessee died
after a prolonged illness of 3-4 years as stated in the affidavit filed
by the wife of the deceased assessee. Therefore, in the facts and
circumstances of the case when the assessee was suffering from
ailments and finally died in the month of February, 2018 therefore,
In the interest of justice that the legal heir of the assessee be given
an appropriate opportunity to explain the source of deposits made
by the deceased assessee. Accordingly, the impugned order of
CIT(A) is set aside and the matter is remanded to the record of the
A.O for fresh adjudication after verification and examination of the
relevant records as well as considering the explanation of source of
deposit. Needless to say the legal heir of the assessee be given an

appropriate opportunity before passing the fresh order.
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9. In the result appeal of the assessee is allowed for statistical

purposes.

Order pronounced in the open court on 28.08.2024.

Sd/-
(VIJAY PAL RAO)
Judicial Member

Indore, 28.08.2024
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