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                                    & 
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O R D E R  
 

Per Rajpal Yadav, Vice-President (KZ):- 

The assessee is in appeal before the Tribunal against the 

order of ld. Commissioner of Income Tax (Appeals), National 

Faceless Appeal Centre (NFAC), Delhi dated 27.10.2023 passed 

for A.Y. 2016-17. 

 

2. The assessee has taken four grounds of appeal. However, 

his grievances revolve around a single issue namely, whether ld. 

CIT(Appeals) is justified in confirming the addition of 

Rs.45,00,000/- on an estimate basis. 

 

3. Brief facts of the case are that the assessee has filed his 

return electronically declaring total income of Rs.3,78,250/-. The 

ld. Assessing Officer has passed an assessment order on 

26.12.2018 under section 144 of the Income Tax Act, according 

to his best judgment. It is a very brief assessment order, therefore, 

we take note of the complete assessment order, which reads as 

under:- 
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4. On appeal, ld. CIT(Appeals) partly accepted the contention 

of the assessee. The finding recorded by the ld. CIT(Appeals) on 

this aspect reads as under:- 

“As noticed from the details submitted by the 
appellant, the appellant is involved in the business of selling 
sweets. The appellant has declared total sale proceeds of 
Rs.62,03,667/- in its return of Income and declared a profit 
of Rs.5,28,245/-as per the provisions of section 44AD of the 
I.T. Act. Thus the difference between the declared sale 
proceeds and the credits in the bank account is huge and 
more than double of the turnover declared. 

 
Further the appellant asked for video Conference to present 
the facts of the case and the same was allowed and 
conducted on 26.10.2023 @ 11:30AM attended by the AR of 
the appellant. 

 
8.3. During the Video Conference the AR of appellant stated 
that the appellant is having business in small city and wasn’t 
very aware of the Income Tax matter and declared the 
turnover at Rs. 62,03,667/-. However as noticed the total 
deposit/credit in the bank account is Rs. 1,94,54,383/- and 
there is huge difference as compared to the turnover declared 
by the appellant. In this regard the clarification was asked to 
the AR during the Video Conference for which the AR stated 
that the appellant has wrongly declared less Turnover 
whereas the actual turnover was more but failed to provide 
the actual amount. Further the AR also failed to provide the 
reconciliation for the difference in the turnover declared and 
the actual deposit/credits in the bank account in response to 
a query during the Video Conference. He merely stated that 
some of the deposits are not out of sale proceeds but couldn’t 
specify the details of such deposits. 

 
8.4. The contention of the appellant cannot be wholly 
accepted, but it is also true that the appellant is involved in the 
business of selling sweets and the entire cash deposit/credit 
cannot be the Income of the appellant as there is much 
expenditure involved. The appellant is having sweet shop and 
it is normal to the business to have cash sales and the cash 
expenditure. A perusal of the bank statement which was 
available before the assessing officer also while making the 
assessment, it is seen that deposits were made throughout the 
year and the same were followed by withdrawals/remittances 
also. Although the appellant has stated that the entire 
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deposit/credit is not out of the sales of the sweets shop but 
couldn’t substantiate the same. Under the circumstances it is 
considered fair and reasonable that the Income from the sweet 
shop is taken on estimated basis. Considering the fact that the 
total deposits/credits in the bank account is Rs. 1,94,54,383/- 
and the business of sweet shop mainly involves cash sales, 
the turnover of the appellant’s business is estimated at Rs. 3 
Crores. It is also noticed that in this nature of business the net 
profit is around 15% of the total sale proceeds. In view of the 
same the business Income of the appellant is calculated at 
Rs.45,00,000/- after treating the gross turnover at Rs. 3 
Crores. In view of the same the addition made by the AO of 
Rs.1,94,54,383/- being cash deposit in the bank account is 
restricted to total Rs.45,00,000 as Business Income of the 
appellant (including the Business Income declared by the 
appellant while filing the Return of Income). The AO is directed 
to allow relief accordingly. Thus this ground of appeal is partly 
allowed. 

 
Grounds no. 5 & 6: 

 
9.1. These grounds of the appeal are in regard to the 
appellant reference towards the case-law in the judgment of 
Hon’ble ITAT, Kolkata bench in the case Jaswant Singh vs. 
Income Tax Officer, Ward-48(3), Kolkata. The appellant has re-
produced the relevant portion and the same is as under: 

 
"... Without prejudice to the above submission your 
appellant further state that by applying the principal 
of telescoping the assessed income should have been 
restricted to the amount of pick balance only. The A. 
O. has failed to given his finding that the assessee is 
engaged in business of sweet shop (Copy of Trade 
Licence is enclosed). The A. O. did not give any 
comparative case where 100% Net Profit rate is 
available in the similar area in sweet business before 
applying such ratio and it appears that the A. O. did 
not apply his independent mind while framing the 
Order of Assessment. In such circumstances, the 
application of 100% Net Profit ratio by the A. O. is 
unwarranted…….”. 

 
9.2. However, in the case of the appellant the facts of the case 
have been discussed and it is concluded that the entire cash 
deposit/credit in the bank account cannot be the Income of the 
appellant and accordingly the addition made by the AO has 
been restricted to Rs.45,00,000/- (at 15% of the gross receipts) 
considering the facts of the case, hence these grounds of appeal 
becomes irrelevant therefore dismissed”. 
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5. With the assistance of ld. Representatives, we have gone 

through the record carefully. It emerges out from the record that 

though assessee has declared total sale proceeds of 

Rs.62,03,667/- in his business of selling sweets, the ld. Assessing 

Officer found a deposit of Rs.1,94,54,383/- in his Bank account, 

which according to him, was not explained by the assessee. The 

ld. CIT(Appeals) has accepted that the deposits made in the Bank 

account are not in consonance with the sales disclosed by the 

assessee. Therefore, ld. CIT(Appeals) has enhanced the turnover 

to Rs.3,00,00,000/- and estimated the profit at 15%. This give 

rise to a profit of Rs.45,00,000/-, which has been added to the 

total income of the assessee. 

 

 

6. The ld. Counsel for the assessee submitted before us that 

from where this figure of Rs.3,00,00,000/- as estimated by the ld. 

CIT(Appeals) is not discernable. At the most, the total deposits in 

the Bank could have been considered as sales turnover of the 

assessee. But how it can be amplified to the extent of 

Rs.3,00,00,000/-.  

 

7. The ld. D.R., on the other hand, submitted that the assessee 

did not submit anything before the ld. Assessing Officer, though 

submitted the details before the ld. CIT(Appeals). He relied upon 

the order of the ld. CIT(Appeals). 
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8. On due consideration of the facts and circumstances, we are 

of the view that basic issue before us is, whether gross turnover 

of the assessee could be estimated at Rs.3,00,00,000/- or it 

should be the total deposit minus sales disclosed by the assessee 

(Rs.1,94,54,383/- minus Rs.62,03,667/- = Rs.1,32,50,716/-). A 

perusal of the record would suggest that the ld. CIT(Appeals) has 

accepted the stand of the assessee that the deposits made to the 

Bank account are, at the most, to be treated as sales of the 

assessee. There is no facts and circumstances discernable, which 

suggest further amplification to this figure. Therefore, we accept 

the stand of the assessee that gross deposit in the Bank account 

is to be treated as a gross turnover. The assessee has already 

disclosed a turnover of Rs.62,03,667/- and on this turnover, he 

has shown the profit at Rs.5,28,245/-. To this extent, this 

turnover is to be debited from the gross deposits. In other words, 

the balance turnover of which profit is to be estimated should be 

Rs.1,32,50,716/-, which is result of Rs.1,94,54,383/- minus 

Rs.62,03,667/-. On this turnover, the profit is required to be 

estimated. The assessee has disclosed the profit as per Section 

44AD i.e. @ 8%. According to the assessee, it should be 8.5% but 

cannot be 15%. To our mind, estimation of the profit at 15% is on 

the higher side but profit at 8% can be retained upto the gross 

sales of Rs.50,00,000/-. If total sales increase thereupon, then, 

books ought to be maintained by the assessee. If we accept the 

stand of the assessee then, we will be giving premium to the 

assessee over the other person who are following the law and 

maintaining the books. The assessee is a negligent person, 

because he did not maintain the books or if maintains then did 
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not produce before the ld. Assessing Officer. Therefore, a little 

higher rate of Net Profit is to be adopted. In the above facts and 

circumstances, we are of the view that ends of justice would meet 

if we estimate the profit at 10% of the remaining gross sales. In 

other words, 10% should be of Rs.1,32,50,716/-. The impugned 

orders are modified to the above extent and the appeal of the 

assessee is allowed for statistical purposes.  

 

9. With the above observations, the appeal of the assessee 

is allowed for statistical purposes.  

    Order pronounced in the open Court on 22/05/2024.          

   Sd/-      Sd/- 

        (Manish Borad)                (Rajpal Yadav)                             
Accountant Member       Vice-President (KZ)                    

       Kolkata, the 22nd day of May, 2024 
 
Copies to :(1) Pranab Das, 

Raghudevpur,  
Raghudevpur Uluberia, 
Howrah-711322, West Bengal 

 
(2)  Income Tax Officer,  

Ward-46(4), Kolkata, 
                  3, Government Place (West), Kolkata-700001; 

(3) Commissioner of Income Tax (Appeals), 
National Faceless Appeal Centre (NFAC), Delhi; 
(4) CIT-   , Kolkata 
(5) The Departmental Representative; 

  (6) Guard File 
  TRUE COPY                                                                      

             By order  
 

                                                 Assistant Registrar, 
           Income Tax Appellate Tribunal, 

                                       Kolkata Benches, Kolkata 
Laha/Sr. P.S. 


