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ORDER

Per Rajesh Kumar, Accountant Member:-

The assessee is in appeal before the Tribunal
against the order of ld. Principal Commissioner of

Income Tax-10, Kolkata dated 11.09.2019 passed
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under section 263 of the Income Tax Act, 1961 for A.Y.
2014-15.

2. The only issue raised by the assessee is against
the invalid exercise of jurisdiction under section 263
of the Act by the ld. PCIT and thereby cancelling the
assessment framed under section 143(3) of the Act
dated 17.12.2016 vide order passed order u/s 263 of
the Act on the ground of being erroneous as well as

prejudicial to the interest of the revenue.

3. The facts in brief are that the assessee filed his
return of income on 17.07.2014 declaring total income of
Rs.6,52,52,390/-, which was processed under section
143(1) of the Act. The case of the assessee was selected
for scrutiny under CASS on the ground of huge cash
deposited in the Savings Bank accounts of the assessee
and finally the assessment was framed under section
143(3) on 17.12.2016 by accepting the explanation of the
assessee. Thereafter the ld. Pr. CIT, on perusal of the
assessment records, observed that there was a failure on
the part of the 1d. Assessing Officer, to carry out proper
verification as to the source of huge cash deposits to the
tune of Rs.1,95,00,000/- in the savings bank accounts
between the period 1.4.2013 to 31.03.2014 and thereby
observing that the assessment framed by the Id.

Assessing Officer is erroneous as well as prejudicial to
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the interest of the Revenue. Accordingly, he issued show-
cause notice to the assessee dated 14.01.2019, which
was replied by the assesseeon 23.09.2019. The assessee
also moved before the Hon’ble High Court against the
revisionary jurisdiction of the 1d. Pr. CIT in the Writ
Petition No 3424(W) of 2019, a copy of Writ Petition was
filed before the 1d. PCIT, but since there was no order
from the Hon’ble High Court, the Ilimitation for
completing the assessment was 31.03.2019 under section
263(2) of the Act. The 1d. PCIT passed the revisionary
order on 29.03.2019 revising the assessment framed by
the 1d. Assessing Officer. Thereafter the Hon’ble Calcutta
High Court passed order on 10.04.2019 setting aside the
revisionary order dated 29.03.2019 and directing the
respondent authority to give hearing to the assesese by
issuing fresh notice. Pursuant to the order of Hon’ble
High Court, 1d. Pr. CIT again issued notice under section
263 on 21.06.2019 fixing the date of hearing on
01.07.2019, which was attended by the 1ld. Authorized
Representative of the assessee Mr. A.K. Goenka and he
filed the written submissions before the 1d. PCIT. Finally
the assessment framed by the ld. Assessing Officer was
revised by the 1d. PCIT as erroneous and prejudicial to
the interest of the Revenue on the ground that the
assessee has deposited Rs.2,55,02,500/- in his Bank
account during the previous year relevant to A.Y. 2014-

15 and accordingly set aside the assessment and directed
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the 1d. Assessing Officer to assess the income after doing

necessary verification in respect of the cash deposits.

4. The 1d. A.R. vehemently submitted before the Bench
that the case of the assessee was selected for scrutiny
under CASS for huge cash deposits in the bank accounts
of the assessee and, therefore, the issue of cash deposits
in the bank accounts of the assessee stood examined
during the assessment proceedings, which culminated in
the passing of assessment under section 143(3) of the Act
dated 17.12.2016. The 1ld. A.R. submitted that the order
passed by the 1d. Assessing officer is correct and valid
order as the same was passed after examining the
evidences filed by the assessee in support of and
explaining the source of cash deposits, which were stated
to be deposited out of cash in hand available in the cash
book of the assessee and thus were duly recorded in the
books of account of the assessee. The ld. A.R. submitted
that the order cannot be said to be erroneous as well as
prejudicial to the interest of the revenue on the ground
that the 1d. Assessing Officer has taken a plausible view
with which the 1d. Pr. CIT is not agreeing. The 1ld. A.R.,
therefore, prayed that revisionary jurisdictional exercise
by the 1d. PCIT may kindly be quashed. The 1d. A.R.
relied on a series of decisions in support of his case:
(i)Director of Income Tax vs. Jyoti

Foundation in 357 ITR 388 (Del);
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(ii) Malabar Industrial Co. Ltd. v. CIT
[2000] 243 ITR 83 (SC),

(iii) Gabriel India(1993)203 ITR 108 (Bom);

(iv) ITO Vs D.G. Housing Projects Ltd. (2012)
342 ITR 329(Del).

5. Ld. D.R., on the other hand, submitted that by
exercising the revisionary jurisdiction by the 1d. PCIT, no
prejudice going to be caused to the assessee as the
assessee would be given sufficient opportunity in the set
aside proceedings to explain the source of money and if
the assessee shows about the veracity of its claim and
the source of cash deposits, the same would be
considered by the 1ld. Assessing Officer during the set
aside proceedings. The 1d. A.R. prayed that the
revisionary jurisdiction of the 1d. Assessing Officer may
kindly be affirmed by upholding the order passed under
section 263 of the Act.

6. We have heard the rival submissions and perused
the material placed before us. Undisputedly, the case of
the assessee was reopened under CASS in order to verify
the cash deposits in the assessee’s bank accounts. The
assessment in this case was framed under section 143(3)
of the Act vide order dated 17.12.2016. The 1d. A.R.
stated that the cash was deposited on various dates out
of cash available in the books of account of the assessee

corroborating the same with the cash book. We also note
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that the sources of cash deposits were also available in
the cash book. Besides the AO during the assessment
proceedings issued notice u/s 142(1) of the Act dated
05.04.2016 and specifically asked the assessee vide para
20 of the said notice/questionnaire to explain the cash
deposits of Rs. 1,95,00,000/- in the saving bank
account. We note that the assessee replied the said query
of the AO vide written submission dated 23.04.2016 vide
para 20 submitting that the cash deposits into the bank
were out of the cash withdrawals and necessary details
and evidences were also produced before the AO. The
assessee has produced before the AO the details of large
cash deposits and sources thereof with explanatory
statement and also copies of bank statement marked for
source , cash withdrawals and cash deposits a copy of
which is placed at page no 50 to 60 of the paper book.
We note that the 1d. Assessing Officer after examination
of these evidences, has taken a possible view and
accepted the pleas of the assessee and made no addition
in the assessment framed.We note that the Ld. PCIT has
exercised jurisdiction for the reason that the AO has not
conducted theproper enquiries by mentioning wrong facts which
in fact has been correctly examined by the AO in the assessment
proceedings. In our considered opinion , the Ld. PCIT cannot
invoke the jurisdiction u/s 263 of the Act to dictate the AO that
enquiry should be made in a particular manner or a view taken
by the AO which is a plausible view is not acceptable to the Ld.
PCIT and that the AO should have been taken another view
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which is the correct view as per the ld PCIT. The case of the
assesse finds supports from the decision of Hon’ble Delhi High
Court in the case of Director of Income Tax vs. Jyoti Foundation
(supra) wherein the Hon’ble High Court has held that where the
revisionary authority i.e. DIT feels that enquiries were insufficient
and further enquiry or details should have been called for then
the enquiry should have been conducted by the DIT himself to
record a view that assessment order was erroneous and he
should not set aside the order and direct the AO to conduct
enquiry. We note that while passing this decision the Hon’ble
Delhi High Court has referred to the decisions in the case of
Commissioner Of Income-Tax vs Gabriel India Ltd. (supra) and
Commissioner of Income-taxv. Sunbeam Auto Ltd. in [2011] 332
ITR 167 (Del) and ITO Vs D.G. Housing Projects Ltd. (supra). In
the case of ITO-Vs D.G. Housing Projects Ltd. (supra), the
Hon’ble Delhi High Court has held that where the 1d PCIT is of
the view that the AO has not conducted proper enquiries, the 1d
PCIT himself has to conduct the enquiries and prove the order
passed by the AO to be erroneous and prejudicial to the interest
of the revenue based on the said enquiries and it is not open to
the 1d PCIT to set aside the order without conducting enquiries
himself. But in the present case the ld PCIT has just stated that
the proper enquiries were not conducted by the AO and therefore
the order framed is erroneous and prejudicial to the interest of
the revenue. In the present case the 1d PCIT has failed to point
out as to how the order framed by the AO is erroneous in so far
as prejudicial to the interest of the revenue. The case of the

assessee finds support from the decision of Hon’ble Supreme
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Court in the case of Malabar Industrial Company Ltd. vs. CIT
reported in (supra) wherein the Apex court has held that
satisfaction of twin conditions as provided in section 263 of the
Act is pre-requisite for assumption of jurisdiction u/s 263 of the
Act and even if one of the two or either of the two conditions are
satisfied the jurisdiction u/s 263 of the Act is not available to the
ld PCIT. Considering the above facts of the case, in our opinion,
the order is neither erroneous nor prejudicial to the interest of
the revenue. We, therefore respectfully following the ratio laid
down in the above decision, quash the order passed u/s 263 of

the Act by allowing the appeal of the assessee.

7. In the result, the appeal of the assessee is
allowed.

Order pronouncedin the open Court on 2224 August,2023.

Sd/- Sd/-
(Sonjoy Sarma) (Rajesh Kumar)
Judicial Member Accountant Member

Kolkata, the 2274 day of August, 2023
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