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This appeal at the instance of the assessee is directed against the
CIT(A)’s order dated 12.10.2022. The relevant assessment year is 2014-15.

2. The brief facts of the case are as follows: -

The assessee is an individual deriving salary and interest income. For
AY 2014-15 return of income was filed on 12.06.2014 declaring income of
Rs.2,88,470/-. Consequent to a search in the premises of Mahaveer Medicare
and also the assessee on 19.12.2014 assessment was completed under Section
153C r.w.s 153A rw.s 143(3) of the Income Tax Act, 1961 (the Act) on
30.11.2016 determining the total income at Rs.1,02,88,470/- instead of
Rs.2,88,470/- declared in the return of income. The AO made solitary addition



2 ITA No. 1064/Bang/2022
Shri Vikash Sethia

of Rs.1,00,00,000/- for the reason that the assessee offered the said income

during the course of search proceedings.

3. Aggrieved, assessee preferred appeal before the First Appellate
Authority. The assessee raised several grounds on legal issues as well as
merits. All the issues raised by the assessee were rejected and the appeal of the

assessee was dismissed.

4. Aggrieved by the order of the CIT(A) the assessee filed the present
appeal before the Tribunal. The learned A.R. has filed two sets of paper books,
serially numbered (pages 33) enclosing therein computation of income for AY
2014-15, Panchanama in the case of the assessee as well as in the case of
Mahavir Medicare, copy of statement recorded under Section 132(4) of the
Act, notices issued, copy of retraction statement, copy of assessment order
completed in the case of the assessee for AY 2015-16, copy of satisfaction
recorded by the AO of the searched person for initiating proceedings under
Section 153C of the Act in the case of the assessee, case law relied upon, etc.
The assessee has raised several grounds on legal issue as well as on merits. As
regards legal issues are concerned the primary contention is that the
assessment order passed under Section 153C of the Act is bad in law as the
assessee has been searched and the order, if any, ought to have been passed
only under Section 153A of the Act instead of Section 153C of the Act passed
in the instant case. The learned A.R. in this context relied on the decision of
the Delhi Bench of the Tribunal in the case of S.P.S. Ahluwalia vs. ACIT in
ITA No. 2429 to 2432/Del/2012 dated 30.01.2020.

5. The learned D.R., on the other hand, submitted that in the assessment
order, Section 153A is also mentioned and if at all there is a defect in the
assessment order in mentioning the relevant section the same is curable defect
by virtue of Section 292B or Section 292BB of the Act.
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6. We have heard the rival contentions and perused the material on
record. There was a search in the premises of the assessee as well as in the
case of Mahaveer Medicare on 19.12.2014. During the course of search in
the residential premises of the assessee cash amounting to Rs.1,50,20,000/-
was found. The assessee was asked to explain the source of cash found
during the course of search. The assessee in a statement recorded under
Section 132(4) of the Act submitted that the cash belongs to Shri Uttam
Reddy and assessee is not in a position to prove the same. Therefore assessee
voluntarily agreed to disclose income of Rs.1 crore for AY 2014-15 and
another sum of Rs. 1 crore for AY 2015-16 to cover up any discrepancy in
the books of the assessee and other material found in the premises (including
backup of phones and computers). The assessment for AY 2015-16 was
completed vide order dated 30.11.2016 under Section 143(3) of the Act r.w.s.
153D of the Act by bringing to tax Rs. 1 crore as declared by the assessee
during the course search. The assessee in the meanwhile, on 21.10.2016 filed
a retraction statement for assessing Rs. 1crore declared for the relevant
assessment year 2014-15.

7. Admittedly, in this case the assessment has been completed under
Section 153C r.w.s. 153A r.w.s. 143(3) of the Act for AY 2014-15. It is a
fact that search was carried out also in the residential premises of the
assessee on 19.12.2014. It was during the course of search, cash
amounting to Rs.1,50,20,000/- was found. The assessee in his statement
recorded under Section 132(4) of the Act, admitted to return Rs. 1 crore
for assessment year 2014-15. The fact that there is an authorisation of
search warrant in the case of assessee is evident from the copy of the
Panchanama which is dated 20.12.2014 and the same, for ready reference,

Is reproduced below: -
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8. The AO in the case of Mahaveer Medicare has recorded satisfaction for
initiating proceedings under Section 153C of the Act in the case of the
assessee. The reasons for initiating action under Section 153C of the Act is

reproduced for ready reference: -

“Reasons for Initiating action u/s. 153C of Income Tax Act, 1961
in the case of Shri Vikash Sethia

Search & seizure action u/s 132 of the Income Tax Act, 1961
was carried out in the case of Mahaveer Medicare on 19-12-2014.
The residence of Shri  Vikas Sethia, No0.9A, Gulmohar
Mansion,No.20, Convent Road, Richmond Town, Bangalore 560
025 was also searched and various documents as per Panchanama
dated 13-01-2015 were seized.

2. During the course of assessment proceedings u/s. 153A in the
case of Mahaveer Medicare upon examining the documents seized
from the residence of Vikas Sethia, the undersigned in the capacity
of Assessing Officer of Mahaveer Medicare was satisfied in terms of
section 153C of the Income-tax Act, 1961 that certain documents
described in the Annexure A relate to and pertain to Shri Vikas
Sethia (emphasis supplied)

3. Now, in the capacity of Assessing Officer of Shri Vikas Sethia, |
have examined the seized material mentioned in Annexure-A.
During the search, whatsapp messages between Vikash Sethia and
Uttam Kumar P Jain indicating cash transfers were found in the
iphone of Vikash Sethia, Cash of Rs. 1,15,20,000/- was .also found
in his residential premises. Shri Vikash Sethia was queried about
the same. As he had no satisfactory explanation to offer regarding
the cash and the messages in his iphone, he voluntarily admitted to
undisclosed income of Rs. 2 crores - Rs. 1 crore for A'Y 2014-15
and Rs, 1 crore for AY 2015-16 to cover up any discrepancies in his
books of accounts and any other material found in his premises
including his phone and computers. It is .possible that part of the
cash found during the search may pertain to AY 2014-15 thereby
having a bearing on the computation of his income for AY 2014-15.

4, Issue notice u/s. 153C for A.Y 14-15.

(SmtViJdi Seshadri)
Assistant Commissioner of Income Tax Central
Circle 1(2), Bengaluru
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9. The seizure of cash of a sum of Rs.1,50,20,000/- from the residence of
Shri Vikash Sethia is also born out from Annexure A of the said recording of
satisfaction which was the triggering point for initiation of Section 153C of

the Act. The Annexure A reads as follows: -

ANNEXURE A
Sr |Annexure [Page [Remarks Asst YTs
No No. involved
1. |A/VS/1 |1 During the course of search, cash 14-15

1,50,20,000 was found at the residence
Sethia. Further, the SMSs and Whatsapp
in the Blackberry 0095 belonging to Vikas
examined. Vikas Sethia was questioned
same. Vikas Sethia in his statement
recorded gn -19-12-2014 , in reply to

that since he had no satisfactory

in respect of the cash found and the
iphone, and to cover the discrepancies
books of accounts and other material
premises including back up of his
computers,* was offering Rs. 1 crore as
over and above his accounted income for
15.

10.  Reading of the above Annexure A, we fail to understand how the same
is document seized in the premises of Mahaveer Medicare and how same
pertains to the assessee. It is not disputed by the parties that Annexure A is
nothing but narration of what had happened in premises of assessee during the
course of search. In other words Annexure A cannot be considered as a
document seized in premises of Mahaveer Medicare for initiation of

proceedings under Section 153C of the Act in the case of the assessee.

11.  As mentioned earlier, admittedly there is warrant of authorisation to
conduct search in the premises of the assessee and the cash was found in the
premises of the assessee. The impugned addition in the case of the assessee is

made on the basis of cash found and statement recorded from the assessee



8 ITA No. 1064/Bang/2022
Shri Vikash Sethia

during the course of search in his residential premises. Therefore, the
assessment in our view ought to have been completed under Section 153A r.w.s.
143(3) of the Act and not under Section 153C of the Act. We are also unable to
appreciate the contention of the learned D.R. that both Sections 153A & 153C
are mentioned in the order and therefore there is no infirmity. From the notices
issued and satisfaction recorded it is clear that the AO has completed the
assessment under Section 153C and not under Section 153A of the Act. Since
the assessment has been completed under Section 153C of the Act, we are of the
view that the assessment framed suffers from infirmity and it is an incurable
defect. Hence, we quash the impugned assessment order. In taking the above
view, we are fortified by the judgement of Hon'ble Jurisdictional High Court in
case of Kumar Sharma vs. DCIT reported in (2023) 146 taxmann.com 553
(Kar.) and case for S.P.S. Ahluwalia vs. ACIT in ITA No. 2429 to
2432/Del/2012 dated 30.01.2020. The Hon'ble High Court was considering an
identical submission that of the submission that was raised in this case. The
submission of the counsel for the assessee at para 3 of the judgement reads as
follows;

s The main grievance of the petitioners is that
|mpugned notlces under section 153C of the Act is to be |ssued on

“other person” and the petitioners being “searched person’, the
impugned notice under section 153C of the Act is not maintainable.

12.  The Hon'ble High Court while considering the above submission of the
petitioner had observed as:
“18. The petitioner being “‘searched
person’ and not “Other person’ as required under section 153C of

the Act and in this regard, | find force in the submission made by the
learned Senior Counsel appearing for the petitioners

13.  The relevant finding of the Delhi Bench of the Tribunal (supra) reads as

follows: -
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9. We have heard the rival contentions and perused the record. The
jurisdictional issue which is raised by the assessee by way of ground
of appeal no. 1 goes to the root of the jurisdiction invoked by the AO
in the present set of appeals. Admittedly, the premises of the assessee
were searched on 16.12.2003. Consequent thereto, the requirement
of law is that in case the premises of the persons have been
searched, then the proceedings to be initiated are by way of issue of
notice under section 153A of the Act. The AO in such facts and
circumstances has to issue, the aforesaid notice under section 153A
of the Act and requisition the assessee to furnish the return of
income for the captioned assessment years. In case any document
relating to person other than the person searched were found, then
the notice is to be issued to such other person under section 153A
read with section 153C of the Act.

10. In the facts of the present case, the AO for Assessment Years
1998- 99, 1999-2000 & 2001-02 had issued notice dated 7.3.2006
under section 153A read with section 153C of the Act. The
initiation of the proceedings thus are under section 153C of the
Act i.e. in respect of person other than the person searched, which
IS not the case. The assessee is the person searched and
requirement of law is to issue the notice under section 153A of the
Act. The copy of the aforesaid notice have been filed on record
and have been perused by us. Though in the assessment order, the
AO mentions that the notice had been issued under section 153A
of the Act on 7.3.2006, but infact the notice which is issued on
7.3.2006 was the notice under section 153A read with section
153C of the Act. The said notices were invalid and the consequent
assessment framed under section 153A of the Act suffers from
infirmity, because of lack of jurisdiction invoked by the AO under
section 153A of the Act. Consequently, the assessment orders
framed in the case are bad in law and we hold so. We thus cancel
the assessment orders passed in the case against the assessee
being bad and invalid in law. The ground of appeal no. 1 stands
thus allowed in favour of the assessee.”

14. In the light of the aforesaid reasoning and the judicial pronouncements
cited supra, we allow the legal ground No. 3. Since the assessment order has
been quashed for AY 2014-15, other legal grounds and issues raised on merits

are not adjudicated and are left open. Ordered accordingly.
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15. Inthe result, the appeal filed by the assessee is partly allowed.

Dictated and pronounced in the open Court on 20" February, 2023.

Sd/- Sd/-
(Padmavathy S.) (George George K.)
Accountant Member Judicial Member

Bengaluru, Dated: 20" February, 2023
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