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PER N.K. BILLAIYA, AM: 

 

With this appeal the Revenue has challenged the correctness  of the 

order of the Ld. CIT(A)-20, Mumbai dt.1.11.2010  pertaining to A.Y. 

2007-08. 

2. The short grievance of the Revenue is that the Ld. CIT(A) erred in 

deleting the penalty of Rs. 3 lakhs levied u/s. 271D of the Act.  

3. During the course of the scrutiny assessment proceedings for the 

impugned assessment year, the Assessing Officer while  scrutinizing the 
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balance sheet of the assessee noticed that an amount of Rs. 3 lakhs was 

paid by Director to M/s. Silverline on behalf of the assessee company and 

on further verification, the AO found that the said payment made by 

Director on behalf of the assessee company was paid in cash as under: 

Date of payment  Amount  

18.1.2007     Rs. 1,00,000/- 

28.12.2006     Rs. 2,00,000/- 

 

4. Taking a leaf out of these observations made during the  

assessment proceedings, the AO initiated penalty proceedings u/s. 271D 

of the Act and sought explanation from the assessee as to why penalty be 

not levied against  it for contravention of Sec. 269SS of the Act.  The 

assessee explained that the entire transactions are genuine, since there 

was business exigency the assessee had no choice but to make the 

payment in cash.  However, the AO  was of the firm belief that there is no 

relevance of  genuineness of the transaction  so far as penalty u/s. 271D is 

concerned and levied a penalty of Rs. 3,00,000/-. 

 

5. The assessee strongly agitated this matter before the Ld. CIT(A) 

and explained the business exigency  . Ld. CIT(A) was convinced by the 

explanation of the assessee and cancelled the penalty.  

 

6. Aggrieved by this finding, Revenue is before us.   The Ld. 

Departmental Representative strongly supported the findings of the AO.  

 

7. The Ld. Counsel for the assessee relied upon various judicial 

decisions and submitted copies of the same. 

 

8. We have considered the rival submissions and perused the orders 

of the lower authorities and the judicial decisions relied upon by the 
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assessee.  The object of introducing Sec. 269SS is to ensure that a 

taxpayer is not allowed to give false explanation for his unaccounted 

money or if he makes any  false entries, he shall not escape by giving 

false explanation for the same.  During search and seizures, unaccounted 

money is unearthed and the taxpayer would usually give the explanation 

that he had borrowed or received deposits from his relatives or friends 

and it is easy for the so called lender also to manipulate his records to suit 

the plea of the taxpayer.  The main object of section 269SS was to curb 

this menace of making false entries in the account books and later giving 

an explanation for the same.  

 

8.1. The CBDT in Circular No. 387 dt. 6.7.1984 has in explanatory 

notes issued after the Finance Act, 1984 has considered the same as 

under: 

“Unaccounted cash found in the course of searches carried 

out by the Income-Tax Department is often explained by taxpayers 

as representing loans taken from or deposits made by various 

persons.  Unaccounted income is also brought into the books of 

account in the form of such loans and deposits and taxpayers are 

also able to get confirmatory letters from such persons in support 

of their explanation.” 

 

9. In the instant case, we find that since the assessee was in want of 

funds to make payments to the contractors, it asked its director to make 

the payment directly to the contractor and accordingly, the director has 

made payment to the contractor, though in cash.  Therefore, in our 

considerate opinion, there was no violation of the legislative intent behind 

the introduction of Section 269SS, inasmuch as the transaction has duly 

been recorded in the accounts with proper narration.  Since the assessee 

was in urgent need of money, considering the urgency, one of the 

Directors has made the payment directly.  Therefore, in our humble 

opinion, the assessee had reasonable and sufficient cause for making 
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payment in cash through its director, though technically the assessee itself 

has not made the payment in cash, as one of the Directors has made the 

payment. Considering the facts of the case, in the light of the legislative 

intent as discussed hereinabove, we confirm the findings of the Ld. 

CIT(A).  The penalty so levied is accordingly cancelled.  

 

10. In the result, the appeal filed by the Revenue is dismissed.  

  

Order pronounced in the open court on  12.6.2013 

                                 . 

आदेश क' धोषणा खुले �यायालय म- .दनांकः 12.6.2013को क' गई । 
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