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ORDER 
 

Per Sanjay Garg, Judicial Member: 
 
 
 

The present appeal has been preferred by the Revenue against the 

order dated 26.04.2017 of the Commissioner of Income Tax (Appeals)-2, 

Kolkata [hereinafter referred to as ‘CIT(A)’] passed u/s 250 of the Income 

Tax Act (hereinafter referred to as the ‘Act’).  

2. In this case, the Revenue is aggrieved by the action of the ld. CIT(A) 

in quashing the impugned assessment order.  

3. The ld. CIT(A) quashed the assessment order on the ground that 

earlier the notice u/s 143(2) of the Income Tax Act was issued to the 

assessee by the ITO, Ward-Bettiah, however, without necessary orders 

u/s 127 from the competent authority, the case was transferred from 

ITO, Ward-Bettiah to ITO, Ward-4(1), Patna. Thereafter, the ITO, Ward-

4(1), Patna proceeded to the assessment without issuing notice u/s 

143(2) of the Act. The ld. CIT(A) held that issue of notice u/s 143(2) of 
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the Act was mandatory to proceed with the assessment by the ITO, 

Ward-4(1), Patna. He, therefore, quashed the impugned assessment 

order, the same being bad in law on the ground of non-issuance of 

mandatory notice u/s 143(2) of the Act before proceeding to frame the 

assessment order. The issue is squarely covered by the decision of the 

Hon’ble Jurisdictional High Court of Patna in the case of Baidyanath 

Prasad Verma v. PCIT CWJ Case No.17508 of 2019 vide order dated 

26.07.2022, wherein, the Hon’ble High Court has held that the transfer 

of jurisdiction from one ITO to other Assessing Officer without any order 

passed u/s 127 of the Act was invalid. Admittedly the jurisdictional 

Assessing Officer did not issue the mandatory notice u/s 143(2) of the 

Income Tax Act which was sine qua non to proceed with the assessment. 

Therefore, the assessment order passed by him is bad in law. Reliance, 

in this respect, can be placed on the decision of the Hon’ble Supreme 

Court in the case of ACIT vs. M/s Hotel Blue Moon reported in 321 ITR 

362(SC).  

The issue of notice u/s 143(2) of the Act by a non-jurisdictional 

Assessing Officer has no legal sanctity and the same is liable to be 

ignored. Similarly, the assessment framed by a non-jurisdictional 

Assessing Officer to whom the case is transferred without necessary 

permission of competent authority is also non-est in the eyes of law. The 

identical issue also came into consideration before the Coordinate Bench 

of the Tribunal in the case of Bhagyalaxmi Conclave (P) Ltd. v. DCIT [IT 

Appeal No.2517/Kol/2019, dated 3-2-2021], wherein, the Tribunal, 

further relying upon various other decisions of the Co-ordinate Benches 

of the Tribunal, has decided the issue in favour of the assessee and held 

that when the notice u/s 143(2) was issued by an officer who did not 

have jurisdiction to proceed with the assessment and the assessment 

was framed by the other officer who did not issue the notice u/s 143(2) 
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before proceeding to frame the assessment, then such an assessment 

order was bad in law.   

4. In view of the above discussions, we do not find any infirmity in the 

order of CIT(A) in quashing the assessment. Hence, there is no merit in 

the appeal of the Revenue. 

5. In the result, the appeal of the Revenue is hereby dismissed.   

Kolkata, the 30th November, 2022. 

      Sd/-      Sd/- 
  [Rajesh Kumar]        [Sanjay Garg] 
Accountant Member    Judicial Member 

 
Dated: 30.11.2022. 
RS 
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