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ORDER

Per Sanjav Garg, Judicial Member:-

This appeal preferred by the assessee is against the order of ld.
Principal Commissioner of Income Tax-13, Kolkata dated 22.12.2021
(hereinafter referred to as ‘PCIT’) for agitating against the exercise of
jurisdiction by him under section 263 of the Income Tax Act, 1961, vide
which the ld. PCIT quashed the impugned assessment order and directed

the 1d. Assessing Officer to make the assessment afresh.

2. Brief facts of the case are that the assessee during the assessment
year under consideration sold shares, whereupon the assessee earned

capital gains. The assessee claimed deduction from tax in respect of the
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aforesaid capital gains under section 54F of the Income Tax Act on
account of investment of the aforesaid capital gains for the
purchase/construction of residential house. The case of the assesese was
selected for limited scrutiny for verification on the issue “large

deduction/exemption claimed in scheduled Capital Gain of ITR and large

investment in immovable property”.

2.1. During the assessment proceedings, the assessee furnished the
required details and documents to show that the assessee during the year
had invested the capital gains for acquisition of residential house and
also furnished the copies of receipts of payments made to the builder and
also furnished the evidentiary document to show that the value of
residential property adopted by the Registering Authority was lower than
the purchase consideration. The 1d. Assessing Officer considering the

aforesaid evidences accepted the claim of the assessee.

3. Thereafter the 1d. PCIT invoked his revisionary jurisdiction under
section 263 of the Income Tax Act and observed that from the documents
furnished by the assessee, the only evidentiary document relating to the
set off claimed by the assesese under section 54F was the purchase
agreement dated 13.04.2013, which related to assessment year 2014-15.
The 1d. PCIT further noted that however, the capital gains have been
earned by the assessee during the assessment year 2017-18 and
therefore, the deduction claimed by the assessee under section 54F was
not available to the assessee as the residential house property was not
acquired by the assessee within the stipulated period of one year before,
or within two years after the date of transfer of original asset. He
accordingly held that the order of the 1d. Assessing Officer was erroneous
and prejudicial to the interest of the revenue. He accordingly set aside
the assessment order and remanded the matter back to the file of Ild.

Assessing Officer for assessment afresh on this issue.
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4. We have heard the rival contentions and gone through the record
carefully. It is pertinent to mention that as per the provision of section
54F, the capital gain arising from the transfer of any long-term capital
asset, not being a residential house, and the assessee has, within a period
of one year before, or within two years after the date of transfer took
place purchased, or has within a period of three years after that date
constructed a residential house in India, the capital gain shall be
calculated after deduction of the investment made in the aforesaid new
asset/residential house. In the case in hand, the assessee had furnished
documents before the 1d. Assessing Officer claiming that the agreement to
purchase a new house was made with the builder in the year 2013,
however, the payment to the builder was to be made at different stages of
construction i.e. certain payments were made on the completion of RCC
work at different levels, external works/windows etc. The ld. Counsel has
submitted documents to show that in the instant case, the assessee had
invested all the consideration received in the year of receipt itself. The
ld. Counsel in this respect has relied upon the copies of the payment
receipts to the builder to show that all the payments were made during
the year of receipt of capital gains itself. In our view, the assessee in this
case is entitled to claim deduction under section 54F of the Income Tax
Act, which has rightly been allowed by the ld. Assessing Officer to the
assessee. The 1d. PCIT in this case has wrongly exercised his jurisdiction
under section 263 of the Income Tax Act and has set aside the assessment
order without considering the relevant documents on record. The
impugned order of the 1d. PCIT thus is not sustainable in the eyes of law

and the same is hereby quashed.

5. In the result, the appeal of the assessee stands allowed.

Order is pronounced in the open court on November 22, 2022

Sd/- Sd/-
(Manish Borad) (Sanjay Garg)
Accountant Member Judicial Member

Kolkata, the 22" day of November, 2022
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