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O R D E R 
 

SHRI VIJAY PAL RAO, JUDICIAL MEMBER: 

 This appeal by the assessee is directed against the order dated 22.6.2018 

of CIT(A), Varanasi for the assessment year 2013-14. The assessee has raised the 

following grounds:- 

1. Selection of case under Computer Aided Scrutiny Scheme (CASS) was wholly illegal 
as the same is not based upon the objective opinion of the Assessing Officer, validity 
of issuance of notice under section 143(2) of the Act by the Assessing Officer upheld 
by the “CIT(A)” is bad in law. 

2. Payment for sums aggregating to Rs. 4,38,737/- made in cash on 13.12.2012 to 
 
Sl 
No.  

Name and address of the 
vendor 

Head of 
expenditure  

Date  Amount 

1. M/s Jai Bhole Shankar 
Industries Mahadev 
Nagr, Katni 

Purchases 13.12.2012 2,06,968 

2. M/s Commander 
Industries Pvt. Ltd. 

Purchases 13.12.2012  2,31,869/- 

   Total 4,38,737 
 

was on account of genuine business need of the appellant (there being no dispute 
about the payment), disallowance made by the Assessing Officer as also affirmed by 
“CIT(A)” is bad in law. 
3. Payment made by the appellant in cash could not have been adversely viewed by 
the authorities below as there is no dispute regarding availability of funds with the 
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appellant on the date of payment as also for the reason that the same was made 
due to business exigency. 
4. After having accepted the fact that M/s Jai Bhole Shankar Industries and M/s 
Commander Industries Pvt. Ltd. (being identified supplier of cattle feed to the 
appellant) disallowance made by invoking section 40A(3) of the Act is against the 
principle of business expediency. 

 
WITHOUT PREJUDICE TO THE AFORESAID 

 
5. Ground Nos. 2, 3 and 4, after having accepted the fact that the appellant had 

been maintaining regular books of account which were audited too, 
disallowance of Rs. 4,38,737/- could not have been made by the Assessing 
Officer as also sustained by the “CIT(A)” after having accepted books of 
account and other records. 

6. The order appealed against is contrary to the facts, law and principles of 
natural justice.” 

 

  
2. Ground no. 1 is regarding the validity of initiation of scrutiny assessment 

by issuing notice under section 143(2) under CASS.  

3. The only contention of the learned AR is against the notice issued under 

section 143(2) is that when the case of the assessee was selected under 

Computer Aided Scrutiny Scheme (CASS) then the notice under section 143(2) is 

not based on the AO’s objective opinion which is wholly illegal and 

consequentially the assessment order passed under section 143(3) is liable to be 

quashed being null and void.  

4. On the other hand, learned DR has submitted that the requirement of 

issuing notice under section 143(2) is mandated under the statute and without 

issuing the notice under section 143(2) the Assessing Officer cannot proceed with 

the assessment. He has relied upon the orders of the authorities below. 

5. Having considered the submissions of the learned AR as well as learned 

DR, I am of the considered opinion that irrespective of the selection of the case 

for scrutiny assessment either under the CASS or by the Assessing Officer himself 

a notice under section 143(2) is a mandatory pre condition for initiation of the 
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scrutiny assessment proceedings. It is a jurisdictional condition and therefore, 

the assessee cannot challenge the notice issued under section 143(2) on the 

ground that the case of the assessee was selected under CASS. Hence, I do not find 

any merit or substance in the ground no. 1 of the assessee, the same is dismissed. 

6. Ground Nos. 2 to 5 are regarding the disallowance made by the Assessing 

Officer under section 40A(3) of the Act.  

7. The learned AR of the assessee has submitted that the assessee is an 

individual and derives income from the business of cattle feed made of 

agricultural waste and buy products from the crops like wheat, rice and pulses 

etc,. The assessee is doing the business under the proprietorship in the name and 

style of M/s Goukul Ji Aahar. He has further contended that the CIT(A) has not 

disputed the genuineness of purchases made by the assessee and the books of 

accounts of the assessee were also accepted therefore, the disallowance made 

under the provisions of section 40A(3) is not justified when the purchases are not 

doubted. In support of his contention, he has relied upon the decision of Hon'ble 

Calcutta High Court in the case of CIT vs CPL Tannery 318 ITR 179 and submitted 

that owing to the business expediency, obligation and exigency, the assessee had 

to make cash payment for purchase of goods so essential for carrying on the 

business the same falls under the exception as provided under Rule 6DD. The 

learned AR has also relied upon the decision of Hon'ble Supreme Court in the 

case of Attar Singh Gurmukh Singh vs. ITO 1991 AIR 2109 and submitted that the 

Hon'ble Supreme Court has observed that the genuineness and bonafide nature of 

transaction of the assessee are not disputed and assessee is able to show that 

there was business exigency for payment in cash for purchase of goods necessary 

for business then the assessee would be entitled to get relief from applicability of 

provisions of section 40A(3) of the Act. The learned AR has thus submitted that 
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the case of the assessee falls in exception contained in Rule 6DD which is not 

exclusive but the said rule has to be interpreted liberally.  

8. On the other hand, the learned DR has submitted that the purchase of 

stock in trade from the two parties were disallowed by the Assessing Officer. The 

assessee has been regularly purchasing from these two parties and there is no 

claim of non availability of banking facility but these parties are having bank 

accounts. Therefore, the assessee has not made out a case falling under the 

exception. Nothing has been brought on record to show that except cash 

payment, the assessee was not having any other option. The learned DR has 

relied upon the orders of the authorities below and submitted that the learned 

CIT(A) has relied upon the judgment of Hon'ble Supreme Court as well as the 

Hon'ble High Court.  

9. I have considered the rival submissions as well as relevant material 

available on record. There is no dispute that the assessee has made a purchases 

of Rs. 4,38,737/- from two parties namely M/s Jai Bhole Shankar Industries and 

M/s Commander Industries Pvt. Ltd. It is not the case of the assessee that the 

purchases were made either from the farmers or from the rural areas but these 

purchases are made from the dealers of the goods in which the assessee is doing 

retail business. The assessee has explained the reasoning for cash payment for 

these purchases as business expediency and exigency. There is no claim on the 

part of the assessee that these parties are not having bank account or banking 

facilities were not available with the vendors. Even otherwise when the suppliers 

are the dealers and one of them is a private limited company then the question of 

not having a bank account by them or banking facility in the area does not arise. 

The only question arises is whether the assessee was having no other option but 

to make the payment so that it can fall in the ambit of exception provided in Rule 

6DD. The CIT(A) has decided this issue in para 10 to 17 as under:- 
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‘

 

10. Thus it is clear that the assessee has been dealing regularly with these 

two suppliers and the other payments were made through cheques therefore, the 

claim of the assessee is that the cash payment was made due to exigency or 

business expediency is not supported by any material rather the claim of the 
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assessee is contrary to the facts and record which shows that the assessee is 

making regular payments through cheques to these parties as well as other 

purchases made from the parties. Therefore, once the assessee failed to bring 

anything on record to show that the payment in cash was made due to business 

exigency or expediency, the case law relied upon by the assessee would not help 

the assessee. Hence, I do not find any error or illegality in the order of the CIT(A) 

qua.   

10. In the result, the appeal of the assessee is dismissed. 

Order was pronounced in the open court after a conclusion of hearing on 

21.03.2022. The written order is signed on the date as given below.  

 

  

             Sd/- 

            [VIJAY PAL RAO]  
         JUDICIAL MEMBER 
 

DATED: 21/04/2022 
Varanasi 
Sh 
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