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MEA/ORDER

Per Shri S. S. GODARA, JM:

These two assessees’ appeals for assessment year 2013-14 arise against
the CIT(A)- 3, Patna’s separate orders both dated 27.11.2018, passed in case
nos. 248 & 249/CIT(A)-3/PAT/2018-19; respectively involving proceedings u/s
143(3) of the Income Tax Act, 1961 ( in short the ‘Act’).

Heard both the parties. Case file perused.

2. Learned counsel at the outset invited our attention to the assessees petition
seeking admission of that identical legal ground that both the lower authorities
have erred in law and on facts in framing the impugned assessments u/s 153A of
the Act in absence of any incriminating evidence found / seized during the course
of the search. The Revenue has raised a very strong objection that these assessees
are estoppel from raising foregoing legal plea at this belated stage and more so,
when the authorities below have afforded them adequate opportunity of being

heard.

3. We find no merit in Revenue’s foregoing technical fault. Hon’ble apex
court landmark decision in NTPC vs. CIT in 221 ITR 383 (SC); considered in
M/s All Cargo Global Logistics Ltd. vs. DCIT (2012) 137 ITD 287 (Mum)(SB),
holds that this tribunal can very well entertain a pure question of law proceeded all
the relevant facts are already in record so as to determine the correct tax liability of
taxpayer. We therefore admit the assssee’s foregoing legal ground for

adjudication.

4. Coming to above stated legal issue, we notice that the relevant facts are in a
very narrow compose. These two assessees had filed their regular returns u/s

139(1) of the Act on 31.07.2013 and 29.09.2013; respectively. This followed the
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impugned search carried out on 11.09.2015. Meaning thereby, there was no
assessment pending on the date of search in light of the corresponding time limit
of issuing scrutiny notice (s) u/s 143(2) available upto 30.09.2014. The Assessing
Officer thereafter initiated u/s 153A proceeding culminating the LTCG addition of
Rs. 22,81,450/- each in the assessment framed on 28.12.2016 as upheld in the
Learned CIT(A)’s order(s) under challenge.

5. We notice in this backdrop that neither the impugned addition nor
assessments are based on any incriminating material found / seized during the
course of search. That being the hon’ble Delhi high court landmark judgment in
CIT vs. Kabul Chawla (2016) 380 ITR 573 (Del) holds such proceedings to be not

sustainable in law as under:

“37. On a conspectus of Section 153A(1) of the Act, read with the provisos
thereto, and in the light of the law explained in the aforementioned decisions, the
legal position that emerges is as under:

i. Once a search takes place under Section 132 of the Act, notice under
Section 153 A(l) will have to be mandatorily issued to the person
searched requiring him to file returns for six AYs immediately preceding
the previous year relevant to the AY in which the search takes place.

ii. Assessments and reassessments pending on the date of the search shall
abate. The total income for such AYs will have to be computed by the
AOs as a fresh exercise.

iii. The AO will exercise normal assessment powers in respect of the six
years previous to the relevant AY in which the search takes place. The
AO has the power to assess and reassess the 'total income' of the
aforementioned six years in separate assessment orders for each of the
six years. In other words there will be only one assessment order in
respect of each of the six AYs "in which both the disclosed and the
undisclosed income would be brought to tax".

iv. Although Section 153 A does not say that additions should be strictly
made on the basis of evidence found in the course of the search, or other
post-search material or information available with the AO which can be
related to the evidence found, it does not mean that the assessment "can
be arbitrary or made without any relevance or nexus with the seized
material. Obviously an assessment has to be made under this Section
only on the basis of seized material.”
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In absence of any incriminating material, the completed assessment can
be reiterated and the abated assessment or reassessment can be made.
The word 'assess' in Section 153 A is relatable to abated proceedings
(i.e. those pending on the date of search) and the word 'reassess' to
completed assessment proceedings.

Insofar as pending assessments are concerned, the jurisdiction to make
the original assessment and the assessment under Section 153A merges
into one. Only one assessment shall be made separately for each AY on
the basis of the findings of the search and any other material existing or
brought on the record of the AQO.

Completed assessments can be interfered with by the AO while making
the assessment under Section 153 A only on the basis of some
incriminating material unearthed during the course of search or
requisition of documents or undisclosed income or property discovered
in the course of search which were not produced or not already
disclosed or made known in the course of original assessment.”

6. We adopt the above summary of legal proposition; more particularly in clauses

(iv) and (v) hereinabove and hold that the impugned additions / assessments

deserve to be quashed. We order accordingly. All other pleading on merits are

rendered infructuous.

7. These two assessees appeals are allowed.

Order pronounced in the Court on 23.09.2020

Sd/- Sd/-
(J.SUDHAKAR REDDY) (S.S.GODARA)
AGIEEET / ACCOUNTANT MEMBER FRA%EEET / JUDICIAL MEMBER

FIerhIdT /Kolkata;

f&=ATeh/ Date: 23/09/2020

SB, Sr.PS
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