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ORDER

Per Sanjay Arora, AM:

This is an Appeal by the Assessee directed ag#mestOrder by the
Commissioner of Income Tax (Appeals)-1, JabalpGitT(A)' for short) dated
23.8.2018, dismissing the assessee’s appeal dogtelsts assessment u/s.
143(3) of the Income Tax Act, 1961 (‘the Act’ heraiter) dated 14.6.2016 for
assessment year (AY) 2011-12.

2.1 The appeal raises as many as six groundstiagitseveral additions/
disallowances. At the very outset, however, it whserved by the Bench that
the order by the Id. CIT(A) is not on merits, butia limine dismissal of the

appeal for want of prosecution by the assesse-appel
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2.2 The Id. Counsel for the assessee, Dr. Modh]dyaypon being asked by

the Bench the reason/s for non-representationamaal, with reference to para
2 (pg.2) of the impugned order, that the assesse®led with the notice of
hearing dated 25.6.2018 (for 06.7.2018), furnishihg relevant details and
written submissions. The next date of hearing wagst kat 21.8.2018, which
though could not be attended as the assessee’sadouas occupied in tax audit
work. The assessee dispatched the adjournmentcapph (PB. pg.2) through
courier (from Rewa) on 20.8.2018 (PB pg.1), whidwhver was received by
the Office of the Id. CIT(A) only on 24.8.2018 (Pgg3). The Id. CIT(A) had,
however, proceedeek parte the assesse-appellant on 23.8.2018 itsathout
even, as his order shows, considering the detgiarations already furnished
and on record. The matter, therefore, in the isteoé justice, be sent back to
the file of Id.CIT(A). The Id. DR, Shri Khandel, winl object, stating that this is
the second round before the Tribunal, and the sassds using dilatory tactics,
seeking adjournment on one pretext or the othas Whs also evident from the
fact that in the month of August, the last dateompletion of tax audit, i.e.,
30.9.2018, was one-and-a-half months away. Thessssaloes not warrant any

indulgence by the Tribunal.

3. We have heard the parties, and perused theialateirecord.

The appeal before the first appellate authority fitad on 05.7.2016, and
fixed for hearing for the first time on 06.7.201&., after two years. Where,
one wonders, then, was the urgency in proceeskipgrte the assesse-appellant
on, even assuming so, non-compliance on one daga3sessee had in fact, by
joining the proceedings on the first date hearitsglf, furnishing the reply,
exhibited his intent to prosecute his appeal. Tll@rsssions made by the Id.
DR are without force. The assessment under chald®gng pursuant to the
Tribunal's order dated 28.5.2015 (in ITA No.179/28d4), the instant
proceedings cannot, in strict sense, be said tthéesecond round before the
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Tribunal. If the assessee was recalcitrant eartleat was a matter to be

canvassed during the earlier hearing and considsrétat stage, which aspect
Is to be regarded as closed. Again, reference ¢oagsessment order, also
sought to be made by the Id. DR during hearingpisrelevant at this stage, as
the same is to be considered by the first appedlatbority while deciding the
assessee’s appeal on merits, which would alsodecihe aspect of furnishing
evidence for the first time before him, agda which the law is well defined.
That is, where the assessee does not appear cgrat®pefore the assessing or
the appellate authority, which could well be these;ahe does so at his own
peril. The law (s.250(6)) contemplates an ordenwrits by the first appellate
authority, while in the instant case the Id. CIT{#gs not even considered the
assessee’s explanation/ submissions forming paineafecord.

We accordingly have no hesitation in, setting asigeimpugned order,
remitting the matter back to the file of the Id.TCA) for adjudication afresh in
accordance with law. The assessee, even as adsyirgee Shri Modh, shall

extend full cooperation in the set-aside proceedilige decide accordingly.
4. In the result, the appeal of the assesseeomwedl for statistical purposes.

Order pronounced in the open court on July 16, 2020

Sd/- Sd/-
(N.R.S.Ganesan) (Sanjay Arora)
Judicial Member Accountant Member

Dated: 16/07/2020
Aks (P)
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