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3eA /ORDER

PER INTURI RAMA RAO, ACCOUNTANT MEMBER

This is an appeal filed by the Assessee directed against the
order of the |d. Commissioner of Income Tax (Appeals)-4, Chennai
(‘CIT(A)’ for short) dated 27.10.2017 for the Assessment Year (AY)

2014-2015.
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2. The Assessee raised the following grounds of appeal.

1. The order passed by the Learned Assessing Officer, for the
Assessment Year 2014-15 , is contrary to law, evidence and facts
and is arbitrary.

2. The Learned Assessing Officer, had erred in not comprehending
the nature of the business of the appellant and the nature of the
transactions, and that the inability of the appellant to produce the
Sundry Creditors for Cross examination was solely on account of the
pending litigations, and the Learned Assessing Officer, had thus
erroneously concluded that the repayable Security deposits
outstanding in the books of the appellant, are unproved in respect of
genuineness and creditworthiness, and had made the additions U/s
68 of the Income Tax Act, 1961 amounting to Rs.1,56,20,000/-,

3. The Learned Assessing Officer, had erroneously invoked the
provisions of Section 68, on the security deposit of Rs. 1,56,20,000/-
, accepted by the appellant during the course of business
transactions, and without considering all the relevant documentary
evidences and all the explanations provided, during the course of the
assessment.

4. The Learned Commissioner of Income Tax-Appeals , failed to
comprehend and appreciate the binding nature of the decisions of the
various Hon’ble High Courts and Hon’ble Tribunal on the same
issue on hand and various associated aspects thereof.

5. In view of the above and in view of the further grounds that may
be advanced, as the circumstances may warrant , in the interest of
deliverance of justice, during the course of hearings , it is prayed that
the Honourable Tribunal may be pleased to grant suitable relief after
considering all the evidences and explanations that the Appellant
could produce before the Honourable Tribunal during the course of
hearing on the appeals, on the issues raised in the Assessment Order
& the Appellate order concerned’’.

3. The brief facts of the case are as under:
The appellant is an individual deriving income under the head
Ybusiness”. The return of income for the AY 2014-15 was filed on

30.07.2014 disclosing total income of Rs.89,74,130/- and the same
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was revised on 31.07.2014 at total income of Rs.88,59,130/-. The case
was selected under limited scrutiny category in order to verify large
increase in sundry creditors and the assessment was completed by the
Income Tax Officer, Non Corporate Ward 3(3), Chennai (hereinafter
referred as Assessing Officer) vide order dated 30.12.2016 passed
u/s.143(3) of the Act at total income of Rs.2,44,79,130/-. While doing
so, the Assessing Officer made addition of Rs.1,56,20,000/- treating
the following credits standing in the names of the following persons

as unexplained credit u/s.68 of the Act.

(i) Hanuman Prasad (PAN ABCPH Rs.1,00,00,000/-
1055K)

(if)  J. Elango (Prop. Conceptts) Rs.50,00,000/-
(PAN AAHPE 8131H)

(ifi)  Jude Thomas (Faith Foundation) Rs.6,20,000/-

Rs.1,56,20,000/-

4, The factual background of the issue is as under:-

During the course of assessment proceedings, the Assessing
Officer had called upon the assessee to produce details of sundry
creditors standing in the books of the assessee. Assessee had filed
party wise details of sundry creditors. Based on this information filed
by the assessee, the Assessing Officer had issued summons to three
individuals namely Shri. Hanuman Prasad, Shri. J. Elango and Shri.
Jude Thomas, which were returned unserved by the postal authorities.

Thereupon, Assessing Officer had called upon the assessee to
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produce those parties for examination before him. However, assessee
could not produce the sundry creditors for verification but filed details
as to how these debts/credits had arisen. Assessee further
submitted copies of legal notice issued to one of the parties namely
Shri. Hanuman Prasad and Criminal Complaint filed against another
party Shri. J.Elango. Based on these information’s, the Assessing
Officer was of the opinion that credits were not genuine and
accordingly made an addition of Rs.1,56,20,000/- as unexplained cash

credits.

5. Being aggrieved, an appeal was preferred before the Id.CIT(A),
who vide impugned order confirmed the addition by holding that
assessee had failed to substantiate the genuineness, creditworthiness

and identity of the sundry creditors.

6. Being aggrieved, the appellant is in appeal before us in the
present appeal. It is submitted that assessee had received security
deposits from three parties. Names, address, phone numbers, copies
of ledger accounts and confirmation letters from the said parties were
filed before assessment proceedings and assessee could not produce
those creditors before the Assessing Officer for cross examination as
assessee was not aware of the whereabouts of those parties.

Subsequently, assessee had filed copies of first information report
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filed against Shri. Hanuman Prasad and Shri. J.Elango placed at
pages 17 to 20 of the paper book. As regards to Shri. Jude Thomas,
it is submitted that the credit represents opening balance and hence

no addition can be made in the current assessment year.

7. On the other hand, the Id. Sr. Departmental Representative

placed reliance on the orders of lower authorities.

8. We heard the rival submissions and perused the material on
record. The issue in the present appeal relates to an addition made
u/s.68 of the Act. Admittedly, out of three credits, one creditor namely
Shri. Jude Thomas, represents opening balance and it is settled
proposition of law that addition should be made u/s.68 of the Act in
the year in which the credit is first introduced in the books as held by
Hon’ble Delhi High Court in the case of CIT vs. Usha Stud Agricultural
Farm Ltd, 301 ITR 384. As regards to the balance two credits made
by the Assessing Officer on the ground that parties were not produced
before him for cross examination. Assessee had made all possible
efforts to produce the creditors before the Assessing Officer and also
filed copies of FIR filed against them. These facts were brought to
the notice of the Assessing Officer by the assessee. Admittedly, these
credits were received through banking channel. Names, address,

phone numbers, details of payment received were furnished by the
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assessee to the Assessing Officer. In the circumstances, the Assessing
Officer should have invoked statutory powers vested with him to trace
the whereabouts of the sundry creditors. The assessee had
discharged the onus to the extent possible and hence addition cannot
be made merely because sundry creditors were not produced by the
assessee before the Assessing Officer. In the circumstances, we are of
the opinion that the Assessing Officer should not have made addition
keeping in view that assessee had discharged the onus to the extent
possible.  Therefore, we direct the Assessing Officer to delete the

addition of Rs.1,56,20,000/-.

9. In the result, the appeal filed by the assessee stands allowed.

Order pronounced on 9th day of January, 2020 at Chennai.

Sd/- Sd/-
(T1.3TR.TF. I0IA) (G AT @)
(N.R.S. GANESAN) (INTURI RAMA RAO)
T 9T /JUDICIAL MEMBER oIE@r &I /ACCOUNTANT MEMBER
UeaTs/Chennai
fetien/Dated: 9™ January, 2020
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