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goAdTs I d{r@/Date of Hearing : 06-11-2019
gIYuTT T II@ /Date of Pronouncement  * 07-11-2019

3MEr/ORDER

PER BENCH

These are appeals filed by the assessee directed against
common orders of the Commissioner of Income Tax (Appeals)-17,
Chennai (‘CIT(A) for short) dated 27.06.2019 for  different
Assessment Years against levy of late fees u/s.234E of the Income

Tax Act, 1961 (in short “the Act”).

2. Since, the identical facts and issues are involved in these
appeals, we proceed to dispose the same vide this common order.

3. For the sake of convenience and clarity the facts relevant to
the appeal in ITA No0.2443/Chny/2019 for assessment year 2013-14

(Q2) are stated herein.

4, The Assessee raised the following grounds of appeal:

1. On the facts and in the circumstances of the case and in law, the
learned CIT (A) erred in not condoning the delay in filing the appeal
which was caused by the reason of the taxation matters being handled
by head office and non-communication of defaults by the branches to
the head office in time. Branch was not aware about filing of appeals
against intimation received at branches as they are not experts in
taxation matters. Also the constitutional validity of the section was
under question before various high courts. The CIT(A) failed to
appreciate that there was no wilful or deliberate reasons for the
appellant in not filing the appeal and hence the Id. CIT(A) ought to
have condoned the delay and decided the appeal on merits.

2. There is no delay in filing appeal before the ITAT. This fact shows
that there is prompt action taken and there is due diligence and no
negligence.
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3. The CIT (A) ought to have allowed the claim of appellant that no
Late filing fees u/s 234E could be levied for the said assessment year
through intimation u/s 200A, prior to its amendment vide Finance Act
2015 which was made effective only from 01.06.2015, as held by
various judicial decisions.

4. The appellant submits that there was no loss to revenue on account
of the delayed filing of the return since the tax that |as deducted had
been remitted within the due date as prescribed under the Act and
accordingly, the ground of appellant allowed”.

5. The brief facts of the case are as under:

The appeal was filed before the Id. CIT(A) with delay of 1722
days. The Id. CIT(A) had dismissed the appeal without condoning
the delay, hence the assessee is in appeal before us in the present

appeal.

6. Admittedly, there is delay of 1722 days in filing the
appeal before CIT(A). A petition for condonation of delay before Id.
CIT(A) was filed stating that the delay had occurred because of
ignorance on the part of the Branch Manager of the assessee bank. It
is only when the Income Tax authorities was trying to recover the
money from the branch, the Branch Manager had contacted the
Head Office who in turn directed the Branch Manager to file appeal
against levy of penalty. It is submitted that there is no deliberate
delay on the part of the assessee, delay had occurred because of
ignorance of the Branch Manager, placing reliance on the decision of

Hon’ble Supreme Court in the case of Collector, Land Acquisition vs.
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Mst. Katiji and Others, (1987) 167 ITR 471, the delay be condoned.
However, the Id. CIT(A) had not condoned the delay and dismissed
the appeal in limine.

7. Being aggrieved, the appellant is in appeal before us in the

present appeal.

8. We heard the rival submissions and perused the material on
record. Admittedly, late fees u/s.234E of the Act was levied even in
respect of period before the insertion of provisions of Section 234E of
the Act. It is settled position of law that no provision of the Act has
retrospective effect unless or otherwise expressly made retrospectively
applicable. Thus, it appears that assessee has meritorious case. The
Id. CIT (A) should have considered the petition for condonation of
delay keeping in view the judgment of Hon'ble Supreme Court in the
case of Collector, Land Acquisition vs. Mst. Katiji and Others (supra)
wherein  the following principles were laid down relating to

condonation of delay.

V1. Ordinarily, a litigant does not stand to benefit by lodging an
appeal late.

2. Refusing to condone delay can result in a meritorious matter
being thrown out at the very threshold and cause of justice being
defeated. As against this, when delay is condoned, the highest that
can happen is that a cause would be decided on merits after
hearing the parties.

3. " Every day's delay must be explained " does not mean that a
pedantic approach should be made. Why not every hour's delay,
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every second'’'s delay? The doctrine must be applied in a rational,
common sense and pragmatic manner.

4. When substantial justice and technical considerations are pitted
against each other, the cause of substantial justice deserves to be
preferred, for the other side cannot claim to have vested right in
injustice being done because of a non-deliberate delay.

5. There is no presumption that delay is occasioned deliberately, or
on account of culpable negligence, or on account of mala fides. A
litigant does not stand to benefit by resorting to delay. In fact, he
runs a serious risk.

6. It must be grasped that the judiciary is respected not on

account of its power to legalize injustice on technical grounds but
because it is capable of removing injustice and is expected to do

77

SO,

Further, the Courts have always held that the delay is a matter of
which could be condoned in the interest of justice. The Jurisdictional
High Court in the case of Sreenivas Charitable Trust vs. DCIT (2006)
280 ITR 357 had depreciated meticulous approach in construing the
meaning of sufficient cause for the condonation of delay. In the light
of the above facts and law, we are of the considered opinion that the
Id. CIT(A) should have condoned the delay. Therefore we direct the Id.
CIT(A) to admit the appeal and decide the issue in appeal on merits in
accordance with law and we restore the matter back to the file of the

Id. CIT(A) for adjudication.

9. In the result, the appeal filed by the assessee in ITA
No.2443/CHNY/2019 for assessment year 2013-14 (Q2) is partly
allowed for statistical purpose.

I.T.A. Nos. 2444, 2445, 2446, 2447, 2448, 2449, 2450, 2451,
2452, 2453, 2454, 2455, 2456, 2457, 2458, 2459, 2460, 2461,
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2462, 2463, 2464, 2465, 2466, 2467, 2468, 2469, 2470, 2471,
2472, 2473 and 2474/CHNY/2019, for assessment years
2013-14 3), 2014-15 4), 2014-15 4), 2014-15 2
2014-15 2), 2013-14 4), 2013-14 3), 2013-14 4
2013-14 2), 2014-15 1), 2014-15 1), 2013-14 2
2014-15 2), 2013-14 2 2013-14 3), 2014-15 4
2013-14 (Q3), 2014-15 (Q3), 2013-14 (Q4), 2013-14 (03
2014-15 4), 2014-15 2 2014-15 2), 2014-15 2
2014-15 1 2014-15 1), 2015-16(0Q3), 2015-16(0Q3
2014-15 (Q3), 2013-14 (Q2) and 2014-15 (Q1).

10. Since, the facts in the present appeals are identical to the
facts in ITA No.2443/Chny/2019, for assessment year 2013-14 (Q2)
for the reasons mentioned therein, we partly allow the appeals for
statistical purpose on the above lines indicated in appeal ITA
No.2443/Chny/2019 supra. Hence, the above captioned appeals filed

by the assessee are partly allowed for statistical purposes.

11. In the result, the appeals filed by the assessee in ITA
Nos.2443 to 2474/CHNY/2019 are partly allowed for statistical
purpose.

Order pronounced on 07" day of November, 2019, at Chennai.
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