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A/ ORDER

Per Shri S. S. Godara:

This assessee’s appeal for assessment year 2012-13 arises against the
Commissioner of Income Tax (A) - 13, Kolkata dated 30.11.2017 passed in Case
No0.226/CIT(A)-13/Kol/2016-17 involving proceedings u/s 143(3) of the Income
Tax Act, 1961 (in short ‘the Act’).

Case called twice. None appears at assessee’s behest. The registry has
already sent an RPAD notice(s) dt. 18.09.2019 for today’s hearing. We therefore

proceed ex parte against the assessee/appellant.

2. Case file suggests that the assessee’s sole substantive grievance challenges
correctness of both the lower authorities’ action making long-term capital gains
addition of Rs.55,74,290/- in respect of sale of the capital asset in issue after
invoking sec. 50C of the Act. The CIT(A)’s detailed discussion affirming

Assessing Officer’s action to this effect reads as under:
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“4. Decision:-

1 have gone through the contention of the assessee, the order passed by the AO
and the submissions made by the Appellant. The decision of this appeal is given as
under:-

In this case the appellant has raised as many as 12 grounds of appeal which
arose on account of application of section 50C of the Income Tax Act, 1961. The fact of
the case is that there was sale of property by the appellant for Rs.16,00,000/- and the
appellant was 50% shareholder of the aforesaid property situated at 1/2, Anandmohan
Basu Road,(now renumbered and known as the premises no.468/1, Jessore Road,
Kolkata -700074) to M/s Edward Traders Pvt. Ltd. The stamp duty adopted by the
registration authority was of Rs.1,27,48,579/-. The AO adopted the value discussed as
per 5.50C of the Income Tax Act, 1961.

Perusal of fact shows that the aforesaid information was received through AIR,
The aforesaid property was sold without mentioning any PAN. The AO perused the
aforesaid fact and after recording reason reopened the case and assessment was passed
after providing due opportunity to the appellant.

At appellate stage the appellant has argued that the AO has not referred the case
for valuation cell. I have called for the assessment record of the appellant. Perusal of
assessment record shows that the appellant has not made any challenge for the stamp
valuation of property and asking it for referring to the valuation cell. No dispute has
been created, no facts or sale instances has been given to the AO to form belief that the
property valuation was very high. Perusal of assessment record shows that show-cause
notice has also been issued to the appellant and no reply has been submitted. It is further
seen that no instance of sale has been given by the appellant to prove that the actual
value of the property was less than the stamp value. Keeping in view the aforesaid facts it
is held that the application of s.50C has rightly been invoked by the AO.

As regards, the claim of the appellant that order has been passed u/s 143(3)
which should have been passed u/s 147 read with s.143(3), in this regard it is pertinent to
mention here that the objection raised by the appellant is not tenable due to the fact that
it was simply typographical omission whereas in this notice u/s 148 is issued, there is
reason to belief and reason has been recorded and after that notice u/s 143(2) and
142(1) has also been issued. The order passed is as per intent and object of the Income
Tax Act, 1961. Keeping in view the aforesaid fact, the addition made by the AQO is hereby
upheld and grounds of appeal are dismissed.”

The above extracted lower appellate discussion makes it crystal clear that

neither the Assessing Officer and nor the CIT(A) has made the statutory reference
to the DVO u/s 50C(2) of the Act. Mr. Pal vehemently contended that the assessee

had never made such a prayer before either the lower authorities and therefore,

they have rightly made the impugned addition. We find no merit in Revenue’s

instant argument in principle. Hon’ble jurisdictional high court’s decision in Sunil

Kumar Agarwal vs CIT 372 ITR 83 (Cal) held long back that an assessee’s failure

in raising such a reference plea is not fatal in income tax proceedings as the

Assessing Officer has to make statutory reference to the DVO u/s 50C of the Act.
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We therefore restore the instant sole issue of assessment of assessee’s capital gains

back to the Assessing Officer for a fresh adjudication as per law.
4. This assessee’s appeal is accepted for statistical purposes.

Order is pronounced in the open court on 23.10.2019.
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