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ORDER

PER SHRI B R BASKARAN, A.M. :

This appeal filed by the assessee is directed against the order Dt.31.5.2018
passed by Commissioner of Income Tax (Appeals)-7, Bangalore and it relates to

the Asst. Year 2009-10.



ITA No.2067/Bang/2018

2. The assessee is aggrieved by the learned CIT (Appeals) in dismissing the

appeal, in limine.

3. We hear the parties and perused the material on record. The assessment of the
assessee was completed on 28.12.2011 by making an addition of Rs.9.95 lakhs.
The Assessing Officer thereafter initiated penalty proceedings and levied a penalty
of Rs.2.98 lakhs under Section 271(1)(c) of Income Tax Act, 1961 (hereinafter
called ‘the Act’). The assessee challenged the penalty order by filing an appeal
before the CIT (Appeals). In Form No.35, the date of receipt of penalty order was
mentioned as 3.7.2012 and the appeal was filed before the CIT (Appeals) on
9.8.2012 resulting in delay of 7 (seven) days. Since the assessee did not file any
condonation petition, the CIT (Appeals) sought explanation from the assessee. The
assessee replied that he received penalty order only on 21.7.2012 and the date of
receipt was wrongly mentioned in Form No.35. Accordingly, it was submitted
that the appeal was filed within the time. Not convinced with the explanation of

the assessee, the learned CIT (Appeals) dismissed the assessee's appeal in limine.

4. We notice that the assessee has furnished a letter before the CIT
(Appeals) stating that the order was received only on 21.7.2012 and hence there
was no delay in filing the appeal before him. It was also mentioned that the date

of receipt of order was wrongly mentioned in Form No0.35. Even if the date
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mentioned in Form No.35 is taken into consideration, there is a delay of seven days
only. The assessee has explained that he is residing in a remote village and hence
there was a delay in receiving the communication. Considering these facts, we are
of the view that the delay in filing the appeal before the CIT (Appeals) deserves to
be condoned.  Accordingly, we condone the delay, if any, before the CIT
(Appeals). Since the CIT (Appeals) has not adjudicated on merits, we set aside the
order passed by the CIT (Appeals) and restore the matter to him for adjudicating

afresh on the grounds raised by the assessee.

5. In the result, the appeal of the assessee is treated as allowed for statistical

purposes.

Order pronounced in the open court on 10" July, 2019.

Sd/- Sd/-
(BEENA PILLAI) (B.R.BASKARAN)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Dated: 10.07. 20109.

*Reddy GP
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