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This is assessee’s appeal against the order dated 26/3/2018

passed by the Id. Pr. C.I1.T., Jabalpur u/s. 263 of the Income Tax Act,

taking the following grounds:

1. That, the order passed by the Pr. CIT-1, Jabalpur u/s 263 dated
26.03.2018 is arbitrary, erroneous and contrary to the facts and
records of the assessment, hence liable to be set aside.

2. That, on the facts and circumstances of the case, the
conclusion of Pr. CIT-1, Jabalpur regarding contravention of
provision U/s 40 A (3) of the Act is erroneous.

3. That, on the facts and circumstance of the case, the conclusion
of Pr. CIT-1, Jabalpur regarding applicability of section 194 C of
the Act is illegal, arbitrary and erroneous.

4. That, the order passed u/s 263 of the Income Tax Act, 1961 is
served to the assessee on 09.04.2018, hence the order is clearly
barred by limitation.

5. That, while passing the order u/s 263 no reasonable and
proper opportunity of being heard is provided to the assessee.
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6. That, no proper reasons has been mentioned by the Ld. Pr.
CIT-1, Jabalpur regarding assessment order being erroneous and
prejudicial to the interest of revenue, hence the order passed U/s
263 is liable to be set aside.

2. The assessee has moved an application dated 2/4/2019 for

admission of an additional ground, which reads as under:

“That the assessment order passed u/s 147/143(3) dated
11.03.2016 is itself non-est, void, and without jurisdiction hence
the order passed u/s 263 by Pr. CTI-I Jabalpur based on such
assessment order is also illegal, non-est and ab-initio void and
deserved to be quashed.”

3. Since the additional ground taken by the assessee is purely a
legal ground and goes to the root of the matter, therefore, after hearing
both the parties, we admit the additional ground in view of the decision
of Hon'ble Supreme Court in the case of ‘National Thermal Power Co.

Ltd. vs. C.I.T.” [1998] 229 ITR 383 (SC).

4, At the outset, the Id. A.R. of the assessee has drawn our
attention to APB-1, which is a copy of the reasons recorded by the A.O.

for formation of belief of escapement of income, as follows:-
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5. The Id. A.R. of the assessee has contended that no addition
has been made on the basis of the reasons recorded and that therefore,
the assessment order (APB:15 & 16), dated 11/3/2016, wherein
altogether different addition has been made, representing disallowance
made out of development charges, amounting to Rs.80,000/-, is void

ab-initio, in the light of the following decisions:
1. C.L.T. vs. Jet Airways (1) Ltd. [2011] 311 ITR 236.
2. Ranbaxy Laboratories Ltd. Vs. C.I.T. [2011] 336 ITR 136.

6. It is the further submission on behalf of the assessee that
since the assessment order itself is thus void ab-initio, no proceedings
with reference thereto could have been initiated and that the resulting

impugned order passed u/s. 263 of the Act is also null and void.

7. The Id. D.R., on the other hand, has placed strong reliance on
the impugned order. It has been contended that this issue was never
raised by the assessee earlier and that therefore, the assessee is now

precluded to do so at this belated stage.

8. The objection of the Id. D.R. with regard to the assessee
allegedly being debarred from raising this objection before the Tribunal
now is, in our considered view, without any merit. The objection taken
by the assessee raises a jurisdictional issue going to the root of the
matter. Therefore, irrespective of the fact that the assessee did not

raise this issue earlier, she is not debarred from doing so now.

9. Apropos the merits of the additional ground also, the
grievance of the assessee is found to be correct. A reading of the
reasons recorded by the A.O. for forming belief of escapement of
income shows that such reasons are with regard to the cash deposits of
Rs.21.96 lakhs made by the assessee in her savings bank account and
relating to the purchase of the immoveable property for Rs.90 lakhs. As

per the reasons, this transaction is not verifiable from the return filed by
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the assessee. The reasons themselves state that in order to verify the
source of purchase of immoveable property, the cash deposits and to

ascertain the tax liability, the case needs to be scrutinized.

10. It is seen that as per the assessment order dated 11/3/2016
(supra), no addition based on the reasons recorded has been made.
The only addition made is that of Rs.80,000/-, representing disallowance
made out of development charges, which is not the subject matter of

the reasons.

11. In such a case, the settled legal position is that the AO has to
restrict the addition in assessment or reassessment proceedings u/s.
148 only to the issues in respect of which the reasons were recorded for

formation of belief of escapement of income.

12. The above settled position is enunciated in, inter alia, ‘C.1.T.
vs. Jet Airways (I) Ltd.” (supra) and ‘Ranbaxy Laboratories Ltd. Vs.
C.L.T. (supra).

13. Therefore, evidently, the assessment order is bad in law. And
this being the position, the assessee is correct in contending that the
impugned order, passed u/s. 263 of the Act, is also not sustainable,
since the same is based on the assessment order, which is a non-est
order.  Accordingly, the impugned order is hereby reversed and
cancelled. Nothing further survives for adjudication, nor was anything

else argued.
14. In the result, the appeal is allowed.

Order pronounced in the open Court on 03/04/20109.

Sd/- Sd/-
[T. S. KAPOOR] [A. D. JAIN]
ACCOUNTANT MEMBER VICE PRESIDENT

DATED:03/04/2019

JJ:0204
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