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O R D E R 

PER RAVISH SOOD, JM  

 The present appeal filed by the revenue is directed against the order 

passed by the CIT(A)-16, Mumbai dated 20.07.2017, which in turn arises 

from the order passed by the A.O under Sec. 143(3) of the Income Tax Act, 

1961 (for short ‘I.T. Act’), dated 09.11.2011 for A.Y. 2009-10. The revenue 

assailing the order of the CIT(A) has raised before us the following effective 

ground of appeal :  

“1. On the facts and In the circumstances of the case and in law, the Ld. 
CIT(A) erred in law restricting the disallowance to the extent of 12.5% of 
the purchases made from the bogus entities ignoring the fact that the 
assessee failed to prove the genuineness of transaction from hawala 
operators during the course of assessment proceedings and also 
Ignoring the decision of the Hon’ble Supreme Court in the case of NK 
Proteins Ltd.Vs. Deputy Commissioner of Income Tax [Special leave 
to Appeal (C)…….CC No.(s)] 769 of 2017 wherein addition of entire 
Income on account of bogus purchases was confirmed.” 

 



P a g e  | 2 
ITA No. 6071/Mum/2017 A.Y. 2009-10 

Dy. Commissioner of Income Tax Vs. M/s Calyx Chemicals 

 

2. Briefly stated, the assessee company had filed its return of income for 

A.Y. 2009-10 on 29.09.2009, declaring total income at Rs.2,71,70,080/-. 

Subsequently, the assessee filed a revised return of income on 01.10.2010, 

declaring loss at (-) Rs.2,22,98,960/-. Assessment under Sec.143(3) of the I. 

T. Act was completed on 09.11.2011, determining the total loss at (-) 

Rs.2,20,92,026/-. Thereafter, on the basis of information gathered by the 

Sales Tax (VAT) Department Maharashtra received by the A.O through the 

office of the DGIT (Inv.), Mumbai, that the assessee had during the year 

under consideration carried out bogus purchases/hawala transactions with 

three parties viz. (i) Shri Ganesh Enterpirses/Star Enterprises (Gracious 

Pharma); (ii) M/s Vinay Trading Company; and (iii) M/s Shyam Enterprises, 

which all concerns were admittedly involved in issuing hawala sales bills 

without supplying goods, the case of the assessee was reopened under Sec. 

147 of the I.T. Act. In the course of the assessment proceedings the A.O 

called upon the assessee to justify the genuineness of the purchases of 

Rs.7,06,52,624/- made during the year under consideration from the 

aforementioned parties, failing which the same were to be treated as bogus 

purchases and added to its total income. Apart therefrom, the A.O directed 

the assessee to place on record documents evidencing the transport and 

delivery of the goods purchased from the aforementioned  parties. In order to 

fortify the genuineness and veracity of the aforesaid purchase transactions 

the A.O issued notices under Sec.133(6) to the aforesaid parties viz. (i) Shri 

Ganesh Enterpirses/Star Enterprises (Gracious Pharma); (ii) M/s Vinay 

Trading Company; and (iii) M/s Shyam Enterprises, ,however neither of 

them responded to the same. In the backdrop of the aforesaid facts the A.O 

directed the assessee to produce the representatives /directors/proprietors 

of one of the aforementioned parties viz. M/s Shri Ganesh Enterprises. The 

assessee was also called upon by the A.O. to place on record the copies of 

the invoices, transport bills, quantitative details of the goods purchased and 

sold along with the payment details. The assessee in compliance to the 

aforesaid directions of the A.O though placed on record the copies of the tax 

invoices of the purchases made from M/s Shri Ganesh Enterprises 

alongwith the copy of its ledger account as appearing in its ‘books of 
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account’ and the bank details, however, failed to give any quantity wise 

details of purchases and sales which would have proved the authenticity of 

the purchase transactions of the assessee with the aforementioned parties. 

The A.O after deliberating on the facts of the case was not persuaded to 

subscribe to the veracity of the claim of the assessee that it had made 

genuine purchases from the aforementioned parties. It was observed by the 

A.O that the assessee had failed to discharge the burden to prove the 

genuineness of the transactions made with the aforementioned parties. 

However, the assessee submitted before the A.O that in the course of the 

original assessment proceedings the total purchases of Rs.2,11,16,271/- 

made from one of the aforementioned concerns viz. M/s Shyam Enterprises 

had already been brought to tax by the A.O while passing the order under 

Sec.143(3). The A.O finding the aforesaid claim of the assessee in order, 

thus did not proceed with and drew any adverse inferences as regards the 

purchases which were made by the assessee from the aforementioned 

concern viz. M/s Shyam Enterprises. However, the A.O being of the view 

that the assessee had failed to substantiate the genuineness and veracity of 

the purchases claimed to have been made from the remaining two concerns 

viz. (i) Shri Ganesh Enterprises; and (ii) M/s Vinay Trading Company, thus 

made an addition of the entire value of purchases of Rs.4,95,36,353/- that 

was claimed by the assessee to have been made from them.  

3. Aggrieved, the assessee carried the matter in appeal before the CIT(A). 

The CIT(A) after deliberating at length on the contentions advanced by the 

assessee agreed with the view taken by the A.O that the assessee had failed 

to prove the existence of the aforementioned parties. However, it was 

observed by the CIT(A) that the A.O after examining the documentary 

evidence which was placed on his record by the assessee had not drawn any 

adverse inferences as regards the consumption/sales of the goods under 

consideration. In sum and substance, it was observed by the CIT(A) that the 

A.O not having doubted the genuineness of the sales could not have gone 

ahead and made an addition in respect of the entire purchases, as it would 

lead to absurd profits. On the basis of his aforesaid  deliberations the CIT(A) 
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was of the view that as the assessee had made the purchases of the goods, 

though not from the aforementioned parties but from the open/grey market, 

therefore, it would have benefited by procuring the said goods at a 

discounted value. Insofar, the estimation of the suppressed profit involved in 

making of the purchases under consideration by the assessee from the 

open/grey market, the CIT(A) estimated the same at 12.5% of the value of 

purchases that were claimed to have been made from the said bogus 

entities. In the backdrop of his aforesaid observations the CIT(A) sustained 

the addition in the hands of the assessee to the extent of 12.5% of the 

purchases of Rs.4,95,36,353/- that were claimed by the assessee to have 

been made from the aforementioned two parties, viz. (i) M/s Shri Ganesh 

Enterprises/Star Enterprises; and (ii) M/s Vinay Trading Company. 

4. The revenue being aggrieved with the order of the CIT(A) has carried 

the matter in appeal before us. We find that the respondent assessee despite 

having been intimated as regards the date of hearing of the appeal, however 

had neither put up an appearance before us nor any application seeking an 

adjournment has been filed before us. We thus in the backdrop of the 

aforesaid facts are constrained to proceed with the appeal as per rule 25 of 

the Appellate Tribunal Rules, 1963 and dispose off the same after hearing 

the revenue appellant. The ld. Departmental Representative (for short ‘D.R’) 

relied on the order of the A.O. It was submitted by the ld. D.R that the 

CIT(A) while restricting the disallowance to the extent of 12.5% of the value 

of the purchases made by the assessee from the bogus entities had lost sight 

of the decision of the Hon’ble Supreme Court in the case of N.K. Protiens 

Ltd. Vs. DCIT [Special Leave to appeal (C....CC No. (s)769 of 2017] wherein 

the addition of the entire income on account of bogus purchases was 

confirmed. 

5. We have heard the ld. Departmental Representative, perused the 

orders of the lower authorities and the material available on record. We have 

deliberated at length on the facts of the case and are persuaded to be in 

agreement with the view taken by the lower authorities that the assessee 

had failed to substantiate the genuineness and veracity of the purchases 
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claimed to have been made from the aforementioned parties. In our 

considered view, now when the revenue was in receipt of information that 

the assessee had obtained accommodation bills from the aforementioned 

parties, therefore, a very heavy onus was cast upon the assessee to 

substantiate the authenticity of the said purchase transactions on the basis 

of irrefutable documentary evidence and prove the same to the hilt, which 

we find the assessee had failed to do. However, at the same time we find 

ourselves to be in agreement with the view taken by the CIT(A) that the 

genuineness of the sales had not been dislodged by the A.O. Rather, no 

adverse finding as regards the consumption/sales of the goods had been 

arrived at by the A.O in the course of the assessment proceedings. We are 

persuaded to subscribe to the observations of the CIT(A) that now when the 

A.O had not doubted the genuineness of the sales, thus he could not have 

thereafter gone ahead and made an addition in respect of the entire 

purchases, as the same would clearly lead to absurd profits in te hands of 

the assessee. In sum and substance, it would be highly improbable to 

presume that the assessee would have carried out the sales without making 

the corresponding purchases. In our considered view, it is clearly a case 

where the assessee had made purchases from the open/grey market and 

had availed the services of the aforementioned parties for procuring the 

accommodation bills in order to facilitate routing of the purchase through its 

‘books of accounts’. We are of the considered view that the CIT(A) had rightly 

concluded that in the totality of the facts of the case the addition in the 

hands of the assessee was liable to be restricted only to the extent of the 

profit element embedded in the purchases claimed by the assessee to have 

been made from the aforementioned parties.  

6. Insofar, the contention of the revenue that the CIT(A) while restricting 

the disallowance to the extent of 12.5% of the value of the purchases made 

from the bogus entities had lost sight of the judgment of the Hon’ble 

Supreme Court in the case of N.K. Protiens Ltd. Vs. DCIT [Special Leave to 

appeal (C..CC No. (s)769 of 2017], wherein the addition of the entire income 

on account of bogus purchases was confirmed, the same in our considered 
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view being distinguishable on facts would not assist the case of the revenue 

before us. We find that in the case of N.K. Protiens Ltd. (supra) search 

proceedings were conducted on the assessee, in the course of which certain 

signed blank cheques and vouchers of the parties from whom the assessee 

claimed to have made purchases were found. It was thus in the backdrop of 

the aforesaid factual matrix that it was concluded that the cash deposited in 

the bank accounts of the said respective supplier parties was the 

undisclosed income of the assessee, and the purchases made therefrom 

were bogus. We are of the considered view that the facts involved in the case 

of the present assessee are absolutely distinguishable as against those as 

were involved in the case of N.K. Protiens Ltd. (Supra). We thus in terms of 

our aforesaid observations finding no infirmity in the order of the CIT(A), 

who in our considered view had rightly restricted the disallowance to the 

extent of 12.5% of the purchases claimed by the assessee to have been made 

from the aforementioned bogus entities viz. (i) M/s Shri Ganesh 

Enterprises/Star Enterprises; and (ii) M/s Vinay Trading Company, uphold 

his order. 

7. The appeal filed by the revenue is dismissed. 

Order pronounced in the open court on 25.01.2019 

 
  Sd/-                 Sd/- 

           (Shamim Yahya)                                                  (Ravish Sood) 

     Accountant Member                          Judicial Member 

म ुंबई Mumbai; दिन ुंक   25.01.2019 
Ps. Rohit 
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