
IN THE INCOME TAX APPELLATE TRIBUNAL 
“B” Bench, Mumbai 

 Before S/Shri B.R. Baskaran (AM) & Sandeep Gosain (JM) 
  

 I.T.A. No. 4603/Mum/2015 (Assessment Year 2006-07) 
 I.T.A. No. 60/Mum/2016 (Assessment Year 2010-11) 

 
DCIT-1(1)(1) 
Room No. 579 
5th Floor 
Aayakar Bhavan 
M.K. Road 
Mumbai-400 020. 

 
Vs. 
  

M/s. Blue Star Infotech Ltd. 
(Now merged with Blue Star 
Ltd.) 
Kasturi Building,J.Tata Road 
M.T. Advani Chowk 
Mumbai-400 020. 

(Appellant) (Respondent) 
 

PAN : AAACB6385J 
 

Assessee by     Shri S.C. Tiwari & Ms. 
Rutuja Pawar 

Department by  Ms. Vidisha Kalra & 
Ms. N. Hemalatha 

Date of Hearing     28.11.2018 
Date of Pronouncement  09.1.2019 

  
 O R D E R 

Per B.R. Baskaran (AM) :- 
   

Both the appeals filed by the revenue are directed against the orders 

passed bt Ld CIT(A) and they relate to the assessment years 2006-07 and 

2010-11.  Since the issues urged in both the appeals are identical in nature, 

they were heard together and are being disposed of by this common order, for 

the sake of convenience.   

 
2.     In both the years, the assessing officer reduced the deduction allowable to 

the assessee u/s 10A of the Act by allocating more salary expenses to10A unit, 

thereby reducing the profit of 10A unit. The said disallowance was deleted by 

the Ld CIT(A) in both the years.  Hence the revenue is aggrieved by the  

decision rendered by Ld CIT(A) on this issue in both the years. 
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3.     We shall first take up the appeal filed by the revenue for AY 2006-07.  

The original assessment was completed by the AO for this year on 02-12-2009 

u/s 143(3) of the Act.  Thereafter, the AO reopened the assessment u/s 147 of 

the Act and the order was passed on 29.12.2010.  Therafter, the AO again re-

opened the assessment for the second time by issuing notice u/s 148 of the 

Act on 21-03-2013 and passed the impugned assessment order. 

 
4.     The assessee is engaged in the business of software development and 

allied activities of sale of licenced softwares and also hardwares.  It has got 

several undertakings, out of which four undertakings are eligible for deduction 

u/s 10A of the Act (10A units) and four undertakings are not eligible for the 

same (non-10A units).  The assessee is having two units in Bangalore on the 

very same building.  One is 10A unit and is located in the first and second 

floor.  The other one is non-10A unit and is located in other floors.  The AO 

analysed the salary expenses claimed by these units with reference to the 

income generated by them.  The AO noticed that the salary expenses claimed 

for non-10A unit as percentage of gross receipts was more when compared 

with the 10A unit.  For the year relevant to the assessment year 2006-07, the 

assessee had claimed salary expenses of Rs.392.54 lakhs against the gross 

receipts of Rs.325.02 lakhs in respect of non-10A unit.  In respect of 10A unit, 

the assessee had claimed salary expenses of RS.757.59 lakhs against the gross 

receipts of Rs.1809.69 lakhs.  The AO further noticed that the assessee has 

been declaring loss or lesser profit for non-10A unit, while it was declaring 

higher profit for 10A unit.  Accordingly, the AO took the view that there is a 

possibility that the assessee could have transferred salary expenses of 10A 

unit to “non-10A unit” in order to boost the profits of 10A unit with the 

intention to claim more deduction u/s 10A of the Act. 

 
5.    The AO further noticed that the details of salary expenses were not 

examined by him during the original assessment proceedings.  The assessee 

has also failed to furnish detailed bifurcation for consideration of the AO.  
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Accordingly the AO took the view that the assessee has not disclosed fully and 

truly all material facts necessary for the assessment for AY 2006-07.  

Accordingly the AO entertained the view that there is reason to believe that the 

assessee has inflated salary expenses in respect of “non-10A” unit by 

transferring salary expenses from “10-A unit” with the intention of availing 

higher deduction u/s 10A of the Act.  The AO also mentioned two other issues 

and accordingly reopened the assessment of the AY 2006-07. 

 
6.    During the course of assessment proceedings, the AO noticed that the 

non-10A unit was having 103 employees and the “10A unit” was having 293 

employees.  The AO noticed that the ratio of sales between non-10A unit and 

10A unit was 15% : 85%.  However, the non-10A unit had employed 35% of 

the combined number of employees of both the units in Bangalore Centre.  The 

AO also took the view that the assessee has failed to offer satisfactory 

explanation of the same.  The AO further noticed that the assessee has 

allocated Corporate expenses and Support expenses in the ratio of turnover of 

both the units.  The AO noticed that the “non-10A” unit has been allocated 

15% of the Corporate expenses and Support expenses, i.e., on the basis of 

Sales ratio between “non-10A” and “10-A” units.  Following the same 

principles, the AO aggregated the salary expenses claimed by the assessee in 

both the units and thereafter allocated 15% of the aggregate salary expenses to 

“non-10A” unit and 85% of the same to “10A unit”.  Accordingly the AO re-

worked the profits of “10A unit”, which has resulted in reduction of its profit 

by Rs.220.02 lakhs.  Accordingly he reduced the deduction allowable to the 

assessee u/s 10A  by the above said amount in AY 2006-07. 

 
7.     In AY 2010-11 also, the AO took the very same view that the re-computed 

the profit of “10-A” unit by allocating the aggregate amount of salary of both 

the units in the ratio of sales.  The same resulted in reduction of profit of 10A 

unit by Rs.130.40 lakhs and accordingly the deduction allowable u/s 10A was 

reduced by the same amount. 
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8.   In both the years, the Ld CIT(A) deleted the disallowance made by the AO 

and hence the revenue has filed these appeals. 

 
9.     We heard the parties and perused the record.  We notice that the AO has 

proceeded on the presumption that there was a possibility for the assessee to 

transfer salary expenses of “10A unit” to “non-10A unit” with the objective to 

declare more profit in 10A unit so that it can claim more deduction u/s 10A of 

the Act.  However, we notice that the Ld CIT(A) has examined the salary 

expenses and he was able to link the salary expenses with export invoices.  For 

the sake of convenience, we extract below the operative portion of the order 

passed by Ld CIT(A) in AY 2006-07:- 

 
5.1 I have gone through, the same. The appellant have stated that the 
conclusion that the appellant had committed irregularities in allocation 
of salary expenses between K units and non 1OA units and deliberately 
claimed lower expenses for 1OA units as compared to non 1OA units so 
as to claim higher exemption u/s 1OA is erroneous. I have gone through 
the assessment order wherein the AO has dealt with this issue in para 
5. A reading of the same makes it clear that the salary expenses details 
were asked for; from where the AO found that the list of employees 
contain total 103 employee in respect of DTA units and 190 employees 
in respect of STP unit aggregating to total 293 employees working at 
Bangalore Centre. The AO also noted that the sale of DTA unit is just 
around 15% of sales of Bangalore centre but the unit employed around 
35% of total employees at Bangalore centre for which the assessee 
failed to give satisfactory explanation for allocating more salary 
expenses by enrolling more employees in DTA unit disproportionate to 
its sales for the unit and then the AO concluded that only because 
salary of a particular employee is disbursed from a particular unit that 
does not mean that employee was working for that unit, specially in the 
given background that the top management for the both the units is 
same. For this, the AO allocated the 'Corporate Cost' and 'Support Cost' 
on proportionate basis according to the sales resulting into increase in 
salary expenses to the 10A unit and thus finally resulting into 
disallowance of Rs 2,20,02,063/- u/s 10A(7) r.w.s. 80 IA(8) of the Act. 

 
5.2. During the appellate proceedings, the appellant have submitted 
copy of tax audit report, audited financial statement, copy of Form 56F, 
details of bifurcation of salary cost, details of employees, name, 
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designation, salary cost with respect of STP unit and DTA unit in 
Bangalore. I have gone through the same and noted that these very 
details were furnished before the AO also in reopened assessment 
proceedings. It is further noted from the notings made in this case in 
earlier appellate proceedings that the appellant was asked to file fact 
sheet and the same was filed by the appellant. I have gone through the 
same and noted that this fact sheet is attached alongwith the export 
invoice by the appellant raised upon their customer wherein Offshore 
Software Development Services so rendered have been also mentioned 
everytime by giving the name of the employee, the hours put in by them 
alongwith rate further mentioning billable hours resulting into final bill 
amounts. As the details of employees for STP as well as DTP has 
already been filed by the appellant and the fact sheet attached with 
bills raised by the appellant were also filed, I have cross checked good 
number of entries and found that the names of these employees are 
appearing in the list of 10A units. In view of this, it cannot be said that 
the export invoices accompanied details of such employees who all are 
already appearing in the list of employees in the 10A units, is purposely 
kept smaller under the head salary by the appellant in order to increase 
the profit of exempted unit. On these given facts, the conclusion drawn 
by the AO that the appellant has transferred salary cost belonging to 
10A units to non IDA units thus remain unsupported and hence the 
consequent action of apportioning cost i.e. corporate cost' and 'support 
cost' is not sustainable for the reason that actual expenditure incurred is 
supported by the actually available details. In view of this, the 
disallowance of deduction made u/s 10A(7) r.w.s. 80IA(8) of the Act for 
an amount of Rs 2,20,02,063/- being not sustainable is deleted 
herewith. The ground no. 5 taken by the appellant is allowed. 

 
10.     We notice that the assessing officer has proceeded on presumptions, 

while the Ld CIT(A) has granted relief to the assessee by examining the salary 

expenses with the corresponding sales.  He has recorded a finding that the 

billing to customers is being done on the basis of man hours put in by the 

employees of the assessee.  Accordingly the Ld CIT(A) has observed that the AO 

was not right in presuming that the assessee has transferred salary expenses 

from “10A unit” to “non-10A unit”.  Before us, the Ld D.R placed her reliance 

on the order passed by the AO, but the revenue could not produce any 

material to contradict the findings given by Ld CIT(A).  Accordingly we do not 

find any infirmity in the order passed by Ld CIT(A) in AY 2006-07. 
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11.   In AY 2010-11, as observed earlier, the AO had made identical 

disallowance.  The Ld CIT(A) noticed that identical disallowance made in AY 

2006-07 has been deleted by him.  Further, he noticed that the AO did not 

make any such disallowance in AY 2007-08 to 2009-10, i.e., the deduction u/s 

10A of the Act, as claimed by the assessee, has been allowed by the AO in 

those years.   Accordingly, following the decision rendered in AY 2006-07, the 

Ld CIT(A) deleted the disallowance made in AY 2010-11 also. 

 
12.     We heard the parties and perused the record.  In the earlier paragraphs, 

we have upheld the decision taken by Ld CIT(A) in AY 2006-07 on an identical 

issue.  In the instant year, the Ld CIT(A) has followed his decision rendered in 

AY 2006-07.  As the facts and circumstances surrounding the impugned 

disallowance remain the same, following the decision taken by us in AY 2006-

07, we uphold the order passed by Ld CIT(A) on this issue in AY 2010-11 also. 

 
13.      In AY 2006-07, the assessee has challenged the validity of reopening of 

assessment under Rule 27 of Appellate Tribunal Rules.  The Ld D.R strongly 

objected to the admission of the same, while the Ld A.R vehemently argued 

that the same should be admitted.  He also advanced his arguments on the 

validity of reopening of assessment.  Since we have upheld the decision of Ld 

CIT(A) in deleting the disallowance made by the AO in AY 2006-07 on merits, 

we do not find it necessary to adjudicate the legal issue urged by the assessee. 

14.    In the result, both the appeals of revenue are dismissed. 

 
  Order has been pronounced in the Court on  09.1.2019. 
 
 
  Sd/-       Sd/- 
       (SANDEEP GOSAIN)    (B.R.BASKARAN) 
       JUDICIAL MEMBER                               ACCOUNTANT MEMBER 
                       
Mumbai; Dated :  09/1/2019                                                
 
 
 
 



 
M/s.  Blue Star Infotech Ltd.  

(Now merged with Blue Star Ltd. )  

 

7

Copy of the Order forwarded  to :  
  

1. The Appellant 
2. The Respondent 
3. The CIT(A) 
4. CIT 
5. DR, ITAT, Mumbai 
6. Guard File.  

        BY ORDER, 
 //True Copy// 
 

     (Senior Private Secretary) 

PS                ITAT, Mumbai 
 


