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3MEA/ORDER

Per Dr. A. L. Saini:

The captioned appeal filed by the assessee, pertaining to Assessment Year
2012-13, is directed against an order passed by the Ld. Commissioner of Income
Tax (Appeals)-12, Kolkata in appeal No.101/CIT(A)-12/Ward-9(1)/2016-17 dated
29.06.2017 which in turn arises out of an assessment order passed by the
Assessing Officer u/s 143(3) of the Income Tax Act, 1961 (hereinafter referred to
as ‘the Act’) dated 13.03.2015.

2. At the outset itself, the 1d. Counsel for the assessee assailed the impugned
order by contending that the assessee could not represent his case before Ld.
CIT(A) and the order being an ex-parte order, stood vitiated on account of
violation of principle of natural justice. The Id counsel stated before us that

assessee has not been given adequate opportunity by the 1d. CIT(A).

4. We note that 1d. CIT(A) has passed the ex parte order observing the following:
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“The instant case was originally lying under the jurisdiction of the office of CIT(A)-3,
Kolkata where the appellant filed this appeal on 23.04.2015 challenging against the order
u/s 143(3) of the Income Tax Act, 1961 dated 13.03.2015. Subsequently this case has been
transferred to the office of the CIT(A)-12, Kolkata in obedience to the order of the Hon ble
Pr. CCIT, West Bengal and Sikkim vide order No.05 of 2017 under Sub-Section (1), (2) &
(3) of Section 120 of the Income Tax Act, 1961 dated 14.03.2017. In obedience to the order
of the Pr. CCIT, West Bengal and Sikkim, initially the case was fixed for hearing on
22.03.2017 vide Notice u/s 250 Income Tax Act, 1961 dated 15.03.2017. In compliance to
this notice, a letter dated 15.03.2017 on the part of the appellant was filed to the office of
the undersigned with a request to adjourn the case for hearing. The request of the
appellant was duly considered and the case was then fixed for hearing on 10.04.2017. On
that day a letter dated 10.04.2017 on the part of the appellant was again filed to the office
of the undersigned with a request to adjourn the case for hearing. The request of the
appellant was duly considered and the case was then fixed for hearing on 09.05.2017.
Again, this case was fixed for hearing on 25.05.2017. The appellant filed the letters on
09.05.2017 and 25.05.2017 with request to adjourn the case for hearing due to his
indisposition. However, the appellant was provided another opportunity for hearing the
case on 23.06.2017. Neither the appellant nor the A.R of the appellant appeared before the
undersigned to represent this case on 23.06.2017. Besides, no written submission was
furnished on the part of the appellant to substantiate its claim preferred in the grounds of
appeal till today.

Under the circumstances, it is presumed that the appellant is not interested to pursue this
appeal and it has nothing to say in defence of the grounds of appeal taken. Therefore, 1
have no option but to decide the appeal on merits on the basis of materials available on
record.”

We note that in assessee’s case, the jurisdiction of Commissioner (Appeals) was
changed. Assessee submitted letter dated 15.03.2017 for adjournment. It means the
assessee was participating in appellate proceedings. Therefore, it seems to us that
1d CIT(A) ought to have given more opportunity to the assessee to defend his case,
hence we consider it violation of principle of natural justice, as sufficient

opportunity of being heard was not given to the assessee.

5. We note that in the assessee’s case under consideration, the assessment was
carried out u/s 143(3) of the Act and the impugned order passed by the 1d. CIT(A)
is an ex parte order, therefore, we do not wish to make any comments on the

merits of the grounds raised by the assessee.

6. We note that a perusal of the body of the impugned order, it is apparent that it
is an ex parte order which has been challenged by the assessee for want of proper
opportunity. We are of the view that one more opportunity should be given to the
assessee to plead his case before the 1d. CIT(A). Therefore, without delving much
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deeper into the merits of the case, in the interest of justice, we restore the matter
back to Ld. CIT(A) for de novo adjudication and pass a speaking order after
affording sufficient opportunity of being heard to the assessee, who in turn, is also
directed to contest his stand forthwith. Therefore, we deed it fit and proper to set
aside the order of the 1d. CIT(A) and remit the matter back to the file of the 1d.
CIT(A) to adjudicate the issue afresh on merits. For statistical purposes, the appeal

of the assessee is treated as allowed.

7. In the result, the appeal of the assessee is allowed for statistical purposes.

Order is pronounced in the open court on 28.11.2018.
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