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ORDER

PER S.S.   VISWANETHRA   RAVI, JUDICIAL MEMBER  

This  appeal   filed  by  the  assessee  against  the  order  dated

20.01.2016 passed by  CIT(A)-7, Kolkata for AY 2011-12.

2. Ground Nos. 1 & 6 are general in nature, require no adjudication,

are dismissed.

3. Ground No.2, Ld.AR submitted that the assessee is not interested

in prosecuting the issue raised in Ground No.2 and prayed to dismiss

as not pressed.  We, therefore, dismiss Ground No.2 as not pressed.
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4. Ground  No.3  is  relating  to  confirmation  of  addition  made  on

account of provision on investments.

5. Heard both parties and perused the material available on record.

It  is  noted  from  the  record  that  the  addition  made  by  the  AO  as

confirmed by the CIT(A) is nothing but depreciation value of provision

on  investments.   The  same  is  supported  vide  balance  sheet  as  on

31.03.2011  placed at pages 45 & 46 of the Paper Book.  It is noted

from the order of AO, the claim of the assessee was rejected in terms of

CBDT Instruction No.17/2018 dated 26.11.2008. It is also noted from

the impugned order  that  the assessee did not furnish the details  of

share-wise value diminished  with sufficient proof.  Therefore, in our

opinion, the matter should be considered by the AO again.  Ld. DR did

not controvert the same.  Therefore, we deem it proper to remand the

matter to the file of AO to verify the exact nature of investments as per

the  Instruction  No.17/2018  of  CBDT  (supra).   Thus,  Ground  No.3

raised by the assessee is allowed for statistical purposes.

6. Ground No.4 raised by the assessee challenging the action of the

CIT(A)  in  confirming  the  disallowance  made  on  account  of  unpaid

service tax by invoking section 43B of the income Tax Act, 1961 (in

short “Act”).

7. Heard both parties and perused the material available on record.

We  find  the  service  tax  was  not  debited  to  the  P&L  Account  and,

therefore,  we  find  force  in  the  arguments  of  the  Ld.AR  that  no

disallowance is maintainable when the said sum is not claimed and not

debited to the P&L A/c.   We also find force in the arguments that when

the service tax was paid before the due date of filing of return of income

and no disallowance could be made u/s 43B of the Act.  The Ld.AR
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undertakes to file relevant evidence before the AO showing the service

tax was paid even before filing of return of income.  Therefore, taking

into consideration the submissions of the Ld.AR and Ld.DR and in the

interest of justice, we deem it proper to remand the matter to the file of

AO for his verification as discussed above.  The assessee is liberty to file

evidence,  if  any,  in  support  of  his  contention.   Thus,  Ground No.4

raised by the assessee is allowed for statistical purposes.  

8. Ground No.5 is consequential in nature, requires no adjudication

and it is dismissed.

9. In the result, the appeal of the assessee is partly allowed.

Order pronounced in the open court on  28.11.2018.
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