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AMM/ORDER

PER SHAMIM YAHYA, ACCOUNTANT MEMBER:

This appeal by the revenue is directed against the order of Id. Commissioner of Income tax(Appeals)
dated 27/07/2015. It pertains to assessment year 2010-11. The Grounds of appeal read as under :-

"1. On the facts and in the circumstances of the case and in Law, whether the Ld. C1T(A) is
justified in excluding the amount of Service Tax for computing the income chargeable to tax
when Article 12(2) of Indo-Japan DTAA prescribed that the tax rate has to be applied on " the
gross amount”.

2. On the facts and in the circumstances of the case and in law, the Id. CIT (Appeals) is
justified in excluding the amount of Service Tax for computing the income chargeable to the tax
has to be despite the decision of the Hon'ble 1TAT in the case of Technip Offshore contracting
by in ITA 4613/D/07 where it was held that service tax forms part of gross receipt and tax has
to be deducted accordingly.

3. On the facts and in the circumstances of the case and in law, the Id, CIT (Appeals) is
correct in directing the AO not charge interest u/s 234B of the Act on the ground that the entire
income is subject matter of TDS without looking to the facts of the case and without
appreciating that TDs provisions do not determine either taxability of income (or) liability to
pay advance tax.

4. The Appellant prays that the order of the Ld CIT(A) on the above ground be set aside and
that of the Assessing Officer be restored.

5. The Appellant craves leave to amend or alter any ground or add a new ground which may
be necessary."
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2. Brief facts of the case are as under :-

Marubeni Corporation is company incorporated in Japan and is a tax resident of Japan. During the
previous year relevant to AY 2010-11, the Assessee Company executed the contracts awarded to it by
the following parties;

a) NTPC

b)  BPLAP Power Project (AP) Ltd (normally referred to as Ramagundam Project)

c)  Government of Maharashtra, Irrigation Department (normally referred to as Ghatghar Project)
for XLP cable & CIS

d)  West Bengal State Electricity Board for its Purulia Lot 6.2 & Lot 6.3 for erection & supply.

e)  JSW Steel Ltd.

2.1. The AO noted that, with respect to the above contracts, the assessee was offering tax in India
on net basis and for this purpose audited accounts and other relevant details were filed with the return
of income. The details of major expenses were requisitioned by the Assessing Officer, during the
course of hearing. With respect to Civil Construction and Erection contract with BPL Power Projects
(AP) Ltd, the assessee has opted to be taxed u/s 44BBB of the Income Tax Act 1961.In addition to the
income from the above mentioned contracts, the assessee is also earning income in India through
supervisory fees / fees for technical services on consultancy provided to the following parties :

a) Marubeni India Pvt.Ltd. ; b) PPN Power Generating Co.; (c) JSW Steel Ltd. (d) Ravva Oil
Singapore Pte.Ltd. ) Maruti Suzuki Ltd.

The assessee has offered to tax under the head Profit and Gains from Business or Profession, the net
income after adjusting loss from Project Offices against income from other sources and income from
fees for technical services / supervisory services as per the provisions of Section 72 of the I.T. Act
1961. The tax rate for fees for technical services is being adopted at 10% on gross basis as per

amended DTAA.

3. The Assessing Officer further noted that it was seen from the details furnished that service tax
has been reduced from the gross amount. However, he observed that the issue has been examined in
detail in assessment years 2008-09 and 2009-10, where it was held that no deduction is permissible
from such receipts. Accordingly, the Assessing Officer added the amount of service tax as additional

income for the current year.

3.1.  Upon the assessee’s appeal the 1d. Commissioner of Income tax(Appeals) decided the issue in

favour of the assessee concluding as under :-
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“From the above and from the various other submissions filed by the appellant including the reference
to CDBT Circular No. 1/2014 dated 13.01.2014 clarifying TDS was not to be deducted on the service
tax component, | find merit in the arguments advanced by the appellant. In any case has already
mentioned above in the appellant submissions in assessee's own case in 1TA No. 1086 &
1087/Mum/2012 the Hon'ble ITAT have decided this issue in favour of the appellant. Respectfully
following the said decision this ground of.appeal is accordingly allowed for this year also.
In the result, the appeal of the revenue is dismissed.”
4. Against the above order, the revenue is in appeal before us. We have heard the rival
submissions and have gone through the available material and perused the records. The Id. Counsel
for the assessee submitted that this Tribunal in assessee’s own case for AY 2008-09 and 2009-10 held
that service tax receipt is never income of the assessee. In this regard the Id Departmental
Representative fairly accepted that the issue has been decided by the ITAT in assessee’s own case.
Accordingly, respectfully following the precedent in assessees own case, we do not find any infirmity

in the order of the CIT(A) hence, we affirm the same.

5. As regards Ground No.3 relating to interest u/s. 234B, it has been submitted that the same is
covered in favour of the assessee by several decisions including that of the Hon'ble Jurisdictional High
Court in the case of Director of Income tax (Intl Taxation) vs. NGC Network Asia LLC (2009) 222
CTR 86 (Bom); (2009) (313 ITR 187). We find that in this case it was held that when duty is cast on
the payer to pay tax at source, on failure, no interest can be imposed on the payee assessee.
Accordingly, considering the above decisions, we do not find any infirmity in the order of the Id.
Commissioner of Income tax(Appeals) in this regard.

In the result, appeal of the Revenue stands dismissed.
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Order pronounced in the open courton 2™ May, 2018.
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