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3EA/ORDER

Per Dr. A. L. Saini:

The captioned appeal filed by the assessee, pertaining to

Assessment Year 2011-12, is directed against an order passed by the Ld.
Commissioner of Income Tax (Appeals)-13, Kolkata in Appeal
No.08/CIT(A)-13/Kol/R-41/2014-15 dated 30.12.2015, which in turn arises
out of an assessment order passed by the Assessing Officer u/s 143(3) of
the Income Tax Act, 1961 (hereinafter referred to as ‘the Act’),dated
31.03.2014.

2. The grievances raised by the assessee are as follows:

“1 For that on the facts of the case the ld. CIT(4) was not justified in sustaining the
addition made on account of partners remuneration amounting to Rs.5,40,000/- paid to
working partners of the appellant firm as per terms of the deed of partnership duly
rectified by the supplementary deed and within the allowable limits of section 40(b)(v) of
the Act, 1961 and as such the addition on this count may please be deleted.
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2. For that on the facts of the case the ld. CIT(4) was not justified in sustaining the
addition made on account of partners interest on capital amounting to Rs.6,57,468/- paid
to partners of the appellant firm as per terms of the deed of partnership duly rectified by
the supplementary deed, and as such the addition on this count may please be deleted.

3. For that on the facts of the case the Ld. CIT(A), was not legally justified in sustaining
the addition of Rs.13,02,343/- on account of sundry debtors balance, without considering

the balance of earlier years which is subject to reconciliation and the addition may please
be deleted.

4. For that the appellant craves leave to add, alter, amend any further grounds of appeal
before or at the time of hearing.”

3.The facts of the case which can be stated quite shortly are as follows:
The assessee is a partnership firm. During the assessment proceedings,
the AO noted that interest on capital of Rs.6,57,468/- and partner's
remuneration of Rs.5,40,000/-, were not authorized by the partnership
deed therefore the same were not admissible deduction and hence Id AO
disallowed the same. The Id AO also noted that there was a difference of
Rs.13,02,343/- on account of sundry debtors, as the assessee failed to

reconcile the said difference therefore. Id AO made the addition.

On appeal by the assessee, the Id CIT(A) confirmed these additions made

by assessing officer. Aggrieved, the assessee is in appeal before us.

4.At the outset itself, the |d. Counsel for the assessee pointed out that as
per supplementary partnership deed, the remuneration of the partners
amounting to Rs.5,40,000/- and interest on capital amounting to
Rs.6,57,468/- was allowable. The Id. Counsel submitted that the terms and
conditions of the old partnership deed was duly rectified by the
Supplementary Partnership Deed within the allowable limits of section
40(b)(v) of the Act. Before the Bench, the Id Counsel submitted the copy of

“Supplementary Deed of Partnership”.
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The Id. Counsel for the assessee also submitted that addition on account
of sundry debtors balance to the tune of Rs.13,02,343/- was without
considering balance of earlier years which is subject to reconciliation and,
therefore, addition may be deleted. Therefore, there should not be any

disallowance on this score.

5.0n the other hand, the Id. DR for the Revenue pointed out that the
Supplementary Partnership Deed which has rectified the terms and
conditions of the original partnership deed, has neither been furnished
before the Assessing Officer nor before the Id. CIT(A), hence it is an
additional evidence before the Hon'ble Tribunal. Therefore, this matter
should go to the file of the Assessing Officer to examine the issue afresh in
the context of the Supplementary Partnership Deed. Besides, the addition
of Rs.13,02,343/- on account of sundry debtors balances which has been
done by Ld AO, without considering the balances of earlier years, which is
subject to reconciliation, should also be remitted to the file of the Id AO to

examine the reconciliation.

6. We have heard both the parties and perused the material available on
record. We note that since, the Supplementary Partnership Deed is a new
evidence/additional evidence and the same should be examined by the
Assessing Officer. We note that the addition of Rs.13,02,343/- on account
of sundry debtors balance was without considering the balance of earlier
years, which is subject to reconciliation and rectification. That is, in respect
of addition on account of sundry debtors, the reconciliation of the previous
years’ debtors vis a vis current years’ debtors have not been submitted
before the Assessing Officer. We note that since the sundry debtors
balances are subject to reconciliation and confirmation, therefore, this
issue should be remitted back to the file of the Assessing Officer for his
examination. We note that assessee has submitted a Supplementary
Partnership Deed before the Bench. The said Supplementary Partnership
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Deed has rectified the terms and conditions of the remunerations of the
partners amounting to Rs.5,40,000/- and in respect of partners interest on
capital amounting to Rs.6,57,468/-.The said Supplementary Partnership
Deed has not been examined by the Id Assessing Officer. Therefore, we
are of the view that these issues require examination at the end of the
Assessing Officer, hence, we think it proper to remit the issues back to the

file of the Assessing Officer with a direction to examine the issues afresh.

7. Since, these additional evidences are being submitted before the Bench
first time therefore, keeping in mind the principle of natural justice and fair
play, we are of the view that Assessing Officer should be allowed a
reasonable opportunity to examine them because this ensures full, fair and
detailed enquiry and verification. Therefore, we set aside the order of the
Id. CIT(A) and remit the matter back to the file of the Assessing Officer to
examine the relevant documents, evidences and adjudicate the issue in
accordance with law. We also direct the assessee to participate diligently
in assessment proceedings. Therefore, we allow this appeal for statistical

purposes.

8. In the result, the appeal filed by the assessee is allowed for statistical

purposes.

Order is pronounced in the open court on 06.07.2018.
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