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ORDER

PER K. NARASIMHA CHARY, J.M.

This is an appeal by the assessee against theiam®cdated 28.11.2014 of
the Dispute Resolution Panel -Ill, New Delhi (ftwost hereinafter called “DRP”).

2. Munjal showa Limited was established in 1983edahnical and financial
collaboration with Showa Corporation, Japan then@ér and leader in the world
of Shock Absorbers. The joint venture were broughidia a world of expertise
in design and manufacturing of shock absorberalfdeading two wheelers and
four wheelers. Showa is one of the largest supplérshock absorbers to major
Auto Giant in Japan, USA, Germany UK and other tped markets.



Company’s products conform to the highest standaf3uality, Safety, Comfort
and Dependability. Company’s product enjoy widergadge while serving as
original equipment to vehicles like Maruti 800can@ Van, Alto, Esteem, Honda
City Car, Complete range of Hero Honda Motor Cyclkeisetic Honda Scooter,

Hero Puch, Hero winner, Hero Majestic and Unicorn.

3. For the Assessment Year 2010-11, assessedlgadreturn of income on

4.10.2014 declaring a total income of Rs.24,6428/;5 During scrutiny thereof,

learned AO found that the assessee has paid a 5&%.26,50,86,135/- towards
royalty, Rs.10,97,167/- towards technical fee asdt{1,50,175/- towards design
and drawing fee put together Rs.31,33,33,477/-0gslty, technical fees and
drawing and design fee to its AE. For determimatod the arm’s length price

thereof, learned AO referred the issue to the Eifransfer Pricing Officer (Ld.

TPO in short).

4. Ld. TPO held that no tangible benefit was padsethe assessee and the
arm’s length price of the above transactions wakiced to nil. Learned AO
treated the expenditure on account of royalty actirtical fee as capital in nature
and disallowed the expenses to the extent of R&63acs by invoking Section
14A of the Act, and lastly, disallowed set off dfost term capital losses to the
tune of Rs.22,486/- by invoking Section 94(8) of thcome-tax Act, 1961 (“the
Act”). Consequently, assessment order was pasgeandking addition of
Rs.26,61,83,302/- on account of transfer pricirsgiés Rs.35,46,805/- on account
of disallowance of expenditure u/s 14A of the Actld&Rs.22,486/- on account of

disallowance u/s 94(8) of the Act.



5. Assessee filed objections before the learnedoudes Resolution Panel
(DRP). Learned DRP refused to interfere with th@eos of the learned AO to
delete the additions.

6. The assessee, therefore, preferred this appeakanany as 14 grounds.
Ground Nos. 1 and 12 are general in nature, Grovosl 2 to 8 relate to the
transfer pricing issue, ground No0.9 relate to theattment of expenditure on
account of royalty and technical fee, Ground NO8.t& 10.2 relate to the
disallowance of expenditure u/s 14A of the Act, G No.11 relate to the
disallowance of set off of short term capital I@ssats 94(8) of the Act and Ground
No0s.13 & 14 relate to interest and penalty whiah @nsequential and premature

in nature.

7. First, taking the transfer pricing issue, as lwesn stated above, it relates to
the determination of arm’s length price of interoaal transactions of royalty, fee
for technical services and fee paid for design dralving fee to the tune of
Rs.31,33,33,477/-. At the outset, it is submitbgdthe learned AR that a similar
iIssue had arising for the AYs 2007-08 to 2009-1foteethe Tribunal and for all
these years the issue was answered in favour afsbessee and effects was given
to the orders of the Tribunal. Learned DR doesdisyute this fact.

8. We have gone through the record which includesotders of the Tribunal
for the AYs 2006-07 to 2009-10 in ITA No0.1030/D€li2. For AY 2009-10, a
coordinate Bench of this Tribunal dealt with thesue vide ground nos. 2 to 2.6
and while referring to the orders in assessee’s cage in ITA N0.4675/Del/2010
and 4242/Del/2011 for AYs 2006-07 and 2007-08 retspely at paras 27 to 39 of
the said earlier year order, it was observed tnatissue was decided in favour of
the assessee for AYs 2002-03 to 2004-05 also byribenal, appeal against such



order preferred by the Revenue before the Hon’blEhiDHigh Court was
dismissed and in accordance with such orders, #teemhad to be remitted to the

TPO to decide afresh after providing an opportuotftipeing heard to the assessee.

9. In the order for the AYs 2006-07 and 2007-08pardinate bench of this

Tribunal observed as follows:

“28. The assessee’s case is that it had limited right to us¢ettteology of
Showa Japan. The ownership / property rights in technical know how continue
to be vested in Showa and the appellant has no authroised approval of
company to transfer the know how or any technical information to any thir
party. There is no explicit or implicit authority to transfer@eate ownership

in the technology, know how/technical information in the appellant. The
expenditure of royalty or technical fee did not result with capitset®r a
benefit of enduring nature much less in the capital field. The Appellate
Tribunal in the case of the assessee for the asstt. Year 1993-94 to 1888-96
for Asstt. Year 2002-03 and 2004-05 have deleted the similar disallowance.
Revenue appeal for asstt. Year 2002-03 and 2004-05 stands dismissed by the
Delhi High Court vide its order dated 6.9.2010 in ITA No. 94, 95 &
96/Del/2014.

29. Heard parties. In the peculiar fact-situation and the judgment of the
Hon’ble Delhi High Court in the earlier years in assessee’s oasge of which,

the AO did not have benefit at the time when he passed the order, wiecdnsi
appropriate to remit the matter back to him and take decision afresh, i
accordance with law by having regard to the aforesaid judgment. Needless to
say the assessee may be granted effective opportunity of being heard.”

10. Respectfully following the same, we remanddase to the TPO to decide
afresh in tune with the earlier year orders. Grolnas. 2 to 8 are answered

accordingly.

11. Now coming to Ground No.9, it is the submissabithe learned AR that in
assessee’s own case following the decision of the’'bie Delhi High Court for

the AYs 1993-94 to 1995-96 and AYs 2002-03 to 2064a coordinate bench of
this Tribunal in ITA No0.1030/Del/2014 by order dat2.11.2017 held that
payment of royalty and technical fee does not leaenduring benefit to the



assessee and hence, the expenditure is allowabéy@sue deduction. We have
gone through the order dated 22.11.2017 referreabtwe and found vide paras
16 to 20, this issue was decided in the light & dibservations of the Hon'ble
jurisdictional High Court in ITA N0.5611/Del/2009TA No0.85/2009 and ITA
N0.86/2009 by judgment dated 6.9.2010. Since sadinding was returned
basing of the binding decision of the Hon'ble jdietsional High Court, while
respectfully following the same, we hold that trediion made on account of
royalty and technical fee is not sustainable, hegeceund no.9 is accordingly
allowed deleting the addition made on this scomnsequently, depreciation @

25% will have to be reversed.

12. Now, coming to Ground Nos. 10 to 10.2 relatiog disallowance of
expenditure u/s 14A. It is the argument of theredr AR that there is tripartite
agreement between the assessee, Birla Mutual Fuaddtlee Citi Bank in
accordance with which any amount excess of Rs.28 l@ere automatically
invested and redeemed when the balance sink beb20Racs. He submitted
that as could be seen from the balance sheet adimpany, to be found at page
363, the surplus and reserves of the company iatdx?.54 crores whereas the
investment is only about Rs.50 crores. He furthdymitted that under similar
circumstances, by order dated 11.11.2017, a camainench of this Tribunal in
ITA No.1030/Del/2014 deleted the addition u/s 14#dmg that the AO has not
invoked Rule 8D of the Act nor has recorded anyeciiye satisfaction that the

assessee has used borrowed funds to purchase riunds|

13. He further submitted that the AO drew a tatilpage 41 & 42 of his order
wherein he invented a method of estimating intemsth is unknown to Rule 8D
of the Rules. The sum and substance of the sulomis$ the learned AR is that

in view of tripartite agreement between assessada Blutual Fund and Citi



Bank, there were neither direct nor administraéixpenses. So also in view of the
fact the reserves and surpluses of the assesseedexwestment, no question of

interest element involved in it.

14. We have perused the balance sheet of the assessrporated at page 363
of the paper book wherein the share capital andabkerves and surpluses of the
assessee for the relevant assessment year are RbA@0.54 crores and it is
recorded that the value of investment was only R85 crores. There is a
presumption in law that when the assesse’s ownsfexdeed investment, it shall
be taken that the assessee own funds are invasiiatbanterest expense could be
taken to have been involved. There is no deniathef tripartite agreement

between the assessee, Birla Mutual Fund and theB&mk in accordance with

which there is an automatic investments of the $ulodbe found in the balance in
the account of the assessee in excess of Rs.2@ndcalso automatic redemption

of the same when the balance is below Rs.20 lacs.

15. We have also gone through the reasoning otdloedinate bench of this
Tribunal vide paras Nos. 29 to 38 in the order dag?/11/17 in ITA
N0.1030/Del./14 wherein the Tribunal having fouhdttthe assessee is having the
reserves and surplus more than the investment wehlthe question whether the
surplus funds have been used to make the investméfthile respectfully
following the decision of the Hon’ble jurisdictidnidigh Court in the case of HT
Media vs Pr. CIT (2017) 85 Taxmann.com 113 (D€l vs Reliance Utilities
and Powers Ltd. (2009) 313 ITR 340 (Bom); CIT vslIida Share & Stock
Brokers (P) Ltd. (2010) 326 ITR 1 (SC); and Godregl Boyce Mfg. Co. Ltd. vs
DCIT, 328 ITR 81, it was held that in the absent&0O determining the direct
nexus between parties funds and investment, notiqonesf invoking the

provisions of Section 14A arises. While respeotftdllowing the decisions cited



(supra), we find that the disallowance to the tohdrs.35.56 lacs made by the
learned AO by invoking Section 14A of the Act cahhe sustained in the eyes of
law and has to be deleted. We, therefore, directdarned AO to delete the same.

Ground Nos.10 to 10.2 are answered accordinglgvodr of the assessee.

16. Now coming to the disallowance of set off obsherm capital losses of
Rs.22,486/- by invoking the provisions of Sectiai(8) of the Act, learned AO
held that since no details have been furnished4(8) of the Act, short term
capital losses cannot be allowed to set off agdhestcapital gains. Learned AR
contended that in this matter, Section 94(8) ofAbehas no application inasmuch
as all the three conditions u/s 94(8) has to beutatmely satisfied. According to
him, clause (b) thereof is not satisfied in thistterainasmuch as there is no
guestion of allotment of additional units withoutyapayment on the basis of
holding any units on any date. According to hihg tripartite agreement and the
table drawn by the |Id. AO at page nos. 41 & 42hef assessment order and the
details furnished vide page nos.114 to 124 of dq@ep book clearly establish that
the investment was made when the balance in thk &ecount of the assessee
was more than Rs.20 lacs and the redemption was tgen the balance is less
than Rs.20 lacs on any day. He submitted thatemiatters of the daily dividend,
Section 94(8) has no application because whenéege tis redemption such an
amount is used for further investment, as sucbannot be said that there is any
allotment of additional units without any paymenttbe basis of holding of such

units on any particular date.

17. We have gone through the provisions of Se@#(®) of the Act and found
that all the clauses under (a) to (c) have to biefeal cumulatively for invoking
the said provision. Further, clause (b) thereaa&s of allotment of additional

units without any payment on the basis of holdifiguch units. In this matter



such details as are furnished vide pages 114 tofiif¥% paper book establish that
there is always investment and redemption at veoytsdurations and in such a
situation it cannot be said that there is allotmeahtnits without any payment
merely on the basis of holding of the earlier un¥8e, therefore, hold that to the
facts of the case on hand, Section 94(8) has nlccappn and any addition made
on that basis cannot be sustained. We, thereftrect the Ld. AO delete the
addition of Rs.22,486/- made on this score. Grotad 11 is accordingly

allowed.

17. In the result, appeal of the assessee is allomepart for statistical

purposes.
Order pronounced in the open courton 27 June, 2018

Sd/- sd/-

(R.S. SYAL) (K. NARASIMA CHARY)
VICE PRESIDENT JUDICIAL MEMBER
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