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3MA/ORDER

PER RAJESH KUMAR, A. M:

This is an appeal filed by the revenue challenging the order dated

20.2.2017 passed by the Commissioner of Income Tax(A)-37, Mumbai for the

assessment year 2010-11.

2. The only ground raised by the revenue is against the partly allowing the
appeal of the assessee by the Id. CIT(A) directing the AO to make addition at

the rate of 12.5% of the bogus purchases as against the

100% of the



I.T.A. N0.3165/Mum/2017

disallowance of the said purchase by the AO to the tune of R.95,48,660/- by
treating the said purchases as non-genuine. Thereafter the case of the
assessee was selected and statutory notices under section 143(2) and 142(1)
were issued and served upon the assessee. The AO while going through the
list of the purchases observed that many of them were the same parties as
blacklisted by the Sales Tax Department, Government of Maharashtra and
even took action on all the hawala sales dealers by cancelling their TIN
Numbers. The AO also issued notices to the parties u/s 133(6) of the Act to
verify the genuineness of purchases but the same were returned unserved
and thereafter vide letter dated 23.1.2013, the assessee was asked to
produce the suppliers with relevant documentary evidences to prove the
genuineness of the purchases. However, the assessee failed to do so and
finally, the AO treated the said purchases as bogus purchases from four
parties as bogus purchases aggregating to Rs.95,48,660/- and added the
same to the total income of the assessee by framing the assessment order
u/s 143(3) of the Act assessing the total income at Rs.2,54,88,760/- vide
order dated 25.3.2013.

3. In the appellate proceedings, the Id.CIT(A) after considering the
submissions and contentions of the assessee, partly allowed the appeal of
assessee restricting the addition to the tune of 12.5% of the alleged

purchases by following the decision rendered by the Hon'ble Gujarat High
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Court in the case of Simit P Seth, 2013(356 ITR 451). Aggrieved by the
order of the FAA, the revenue is in appeal before us.

4, We have carefully considered the rival submissions and perused the
material placed before us including the impugned orders of authorities below.
The undisputed facts are that the assessee is a beneficiary of bogus
purchases to the tune of Rs.95,48,660/- which could not be proved by the
assessee and even notices sent to the parties u/s 133(6) by the AO could not
be served and therefore entire amount of bogus purchases added to the total
income of the assessee. In the appellate proceedings, the Id.CIT(A) directed
the AO to sustained the addition at the rate of 12.5% by following the
decision in the case of Simit P Seth (supra) by observing that only profit
earned by the assessee has to be taxed on reasonable basis. Considering the
circumstances in totality, we are of the view that the order of the Id.CIT(A)
does not suffer from any illegality or infirmity as the FAA has taken a very
reasonable view in sustaining the purchases at the rate of 12.5%. The ITAT
in @ number of cases on identical facts and circumstances, have taken a
consistent view that some percentage addition ranging from 5% to 12.50% or
a reasonable percentage of the bogus purchase has to be made to tax the
savings by the assessee by purchasing the material from gray market thereby
saving VAT and other incidental taxes. The AO has not disputed sales

corresponding to the bogus purchases . On these e facts on record, we find
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that the Id.CIT(A) has taken a reasoned view and there is no necessity to
interfere in the appellate order. Accordingly, we uphold the order of the
Id.CIT(A) and dismiss the appeal of the revenue.

5. In the result, the appeal of the revenue stands dismissed.

The order pronounced on 13.11.2017.
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