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3EM/ORDER

Per Dr. Arjun Lal Saini, AM:

The captioned appeal filed by the Revenue, pertaining to
Assessment Year 2010-11, is directed against an order passed by the
Commissioner of Income Tax-(Appeals)-XIX, Kolkata, in appeal
No.408/CIT(A)-XIX/Circle-33/Kol/12-13, dated 15.10.2014, which in turn
arises out of an order passed by Assessing Officer u/s 143(3) of the I.T

Act, 1961 (hereinafter referred to as the ‘Act”), dated 08.01.2013.

2.  The brief facts of the case qua the assessee are that the return of
income was filed by the assessee on 13.10.2010 disclosing a total
income of Rs.84,68,942/-. The assessee’s case was selected for scrutiny
u/s. 143(2) of the Act and Assessing Officer has completed the

assessment by showing the income of sale of investments under the
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head of business income instead of under the head of capital gain, as
claimed by the assessee. It was observed by the AO that the sale
proceeds received from the sales of shares have been used for
repurchase of shares/mutual funds again by the assessee, which clearly
means that the assessee is using shares/mutual funds as a stock-in
trade and utilizing the sale proceeds including profit to buy more stock in
trade i.e. shares/mutual fund. The assessee has sold shares of
Rs.12,93,70,370/- and shown short term capital gain of Rs.80,44,406/-
on it. Similarly, the assessee has sold shares of the value of
Rs.1,46,49,452/- and on the same has shown long term capital gain of
Rs.17,03,911/-. Therefore, the AO held that the huge volume of
transactions of shares also shows that he is a trader not an investor.
Therefore, the Ld. AO held that it is proved beyond doubt that the
assessee is a trader in shares and mutual fund. Therefore his gain from
share trading both short term and long term ought to be treated treated a
business income. This way, the AO rejected the claim of the assessee to
assess the profit on sale of shares and mutual funds under the head of

short term capital gain and long term capital gain.

3.  Aggrieved by the order of the Assessing Officer, the assessee filed
an appeal before the CIT(A), who allowed the appeal of the assessee.
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The Id. CIT(A) held that AO has treated the transactions in shares to be
that of business in nature rather than investments of the assessee. The
Id CIT(A) observed that the same issue has come up before the I.T.A.T,
Kolkata ‘C” Bench in the assessee’s own case for the A.Y 2008-09 in
[.T.A No.1132/Kol/2011 wherein the Tribunal vide its order dated
06.02.2014 ultimately ruled in favour of the assessee and the appeal
filed by the Revenue against the decision of the CIT(A) was dismissed.
Therefore, the Ld. CIT(A) found that the same issue was involved in the
AY. 2010-11, that is, the assessee's appeal under consideration.
Therefore, the Ld. CIT(A) directed the AO to accept the return of income
of the assessee in the nature of the investments rather than business
income. The Ld. CIT(A) also observed that in assessee’s own case in
A.Y 2006-07, the AO has accepted the returned income of the assessee,
with all the parameters remaining the same as in this year under
consideration, without shifting the head of income from capital gains to
that of business income. Therefore, based on the judgment of the
jurisdictional I.T.A.T, Kolkata, the Ld. CIT(A) held that the income by way
of sale of shares/mutual funds is to be treated under the head income
from capital gain and the Ld. CIT(A) therefore, directed the AO to treat

the assessee as an investor in shares rather than as a trader.
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4. Not being satisfied with the order of CIT(A), the Revenue is in
appeal before us and has taken the following grounds of appeal:
1. In the facts and circumstances of the case, the Ld. CIT(A)-
XIX, Kolkata has erred in treating the transaction in share as Long
Term and Short Term capital gain reversing the assessment of
such transaction as business income.
2. In the facts and circumstances of the case, the department

craves leave to add, alter or amount or amend any ground or
grounds before or at the time of hearing.

5.The Id DR for the Revenue has stated before us, that looking into
account the frequency of the transactions and the quantum of the
transactions involved in the purchase and sale of shares/mutual fund, the
capital gain should be assessable under the head Business Income
rather than under the head capital gains. This way, the Id DR for the

Revenue, has defended the order passed by the Assessing Officer.

6. On the other hand, the Ld. Counsel for the assessee has submitted
that in the A.Y. 2006-07 in assessee’s own case the AO has accepted
the return of income of the assessee and treated the assessee as an
investor in shares. Apart from this, the Hon’ble ITAT, Kolkata “C” Bench
in the assessee’s own case for the AY 2008-09 in IT.A

No.1132/Kol/2011 wherein the Tribunal held as follows:
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“We have heard the rival contentions and perused the material available on
record. There is no dispute that holding of assessee in shares and mutual funds were
shown, all along as investment. It is also not disputed that assessee had been
showing it so since last very many years. In none of the earlier years AO had
disturbed the claim of assessee that surplus arising on sale of such shares was to be
taxed under the head “capital gains”. AO thought it fit to shift his stand for the
impugned assessment year only. Break-up of the capital gains claimed by assessee
has been mentioned by the AO as Rs.83,36,337/- long-term and Rs.14,08,238/-
short-term. It is clear from the above that about 85% of the holdings of shares, sold
by assessee were of long-term in nature. In other words, the shares which were sold
comprised in a. major part, long-term holdings. Holding period of such shares
exceeded was 1 to 4 years, as mentioned by the Assessing Officer himself at para
4.5 of his order. In our opinion, this will clearly imply that assessee was not indulging
in day-to-day, share transactions. No doubt, it had shown a short-term capital gains
of Rs.14,08,238/-, of which, 50% were out of sales made within first month of
purchases. But considering the overall picture, we are of the opinion that the
treatment given by the assessee cannot be faulted. Assessee had never shown the
shares held by him as stock-in-trade. Just because assessee had indulged in trading
of Future & Options which would not mean that he was also trading in shares as a
business venture. Revenue has not been able to show that intention of assessee at
the time of purchase of shares was only to earn profit as a business venture.
Treatment given by assessee in respect of his holding of shares, in his books of
accounts could not have been brushed aside. We are of the opinion that Id.
CIT(Appeals) was justified in considering that the shift of head made by the AO was
purely based on assumptions and presumptions. As noted by Id. CIT(A), CBDT had
vide its Circular No.4 of 2007 clearly accepted the right of an assessee to have two
portfolios, one for investment and other for trading. In these circumstances, we do not
find any reason to interfere with the order of Id. CIT(A).”

7. Having heard the rival submissions and perused the materials available on record,
we are of the view that assessee’s case under consideration is fully covered by the
ITAT, Kolkata ‘C’ Bench, Kolkata in assessee’s own case in |.T.A No.1132/Kol/2011
for A.Y. 2008-09 dated 6™ February 2014 wherein the Tribunal held that assessee
had never shown the shares held by him as stock-in-trade. Just because assessee

had indulged in trading of Future & Options, would not mean that he was also trading

in shares as a business venture. Revenue has not been able to show that

intention of assessee at the time of purchase of ...................
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shares was only to earn profit as a business venture. Treatment given by
assessee in respect of his holding of shares, in his books of accounts
could not have been brushed aside. Therefore, the assessee is an
investor in shares and not a businessman in shares. Accordingly, we are
of the view that order passed by the Ld. CIT(A) does not have any

infirmity, therefore, we confirm the order passed by the Ld. CIT(A).

8. In the result, the appeal filed by the Revenue, is dismissed.

Order pronounced in the open court on this 28/07/2017.
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