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ORDER
PER BENCH:

All the three appeals filed by the revenue and the cross objections filed
by the assessee are directed against the orders passed by Ld CIT(A)-10,
Mumbai and they relate to the assessment years 2006-07 to 2008-09. Since
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issues urged in these appeals are identical in nature, they were heard together

and are being disposed of by this common order, for the sake of convenience.

2. The facts relating to the case are discussed in brief. The assessee is a
company registered in Australia and is engaged in the business of providing
engineering and construction services to various oil and gas companies. It
belongs to Clough Group which provides turnkey engineering, construction,
operations and maintenance solutions to its various clients in on shore and off
shore oil and gas, minerals, infrastructures, manufacturing fields etc. The
assessee entered into an agreement with M/s BG Exploration and production
India P Ltd (BG’), an Indian company, on 05t November, 2004 to develop
three new platforms, upgrade three existing platforms and associated fields in
“Panna, Mukta and Tapti” fields, off the west coast of India. The work scope
includes project management, engineering, procurement, fabrication,
transportation, installation, pre-commissioning and commissioning assistance
for Three four legged jackets and topside platforms (PH, PJ and STD) in water
depths ranging from 23m to 52m, four infield pipelines and associated risers
ranging from 4” to 18” diameter for a route length of approximately 30 km and
modifications to three existing platforms (PPA, PB and TPP). It was a turnkey
project. The project operations are to be carried out partly inside India and
partly outside India as per the terms of Contract. It was stated that the
contract clearly demarcates the work to be carried out inside India and outside

India and the prices attributable to the same.

3. We shall first take up the appeal relating to AY 2006-07. The assessee
declared loss of Rs.1619.54 lakhs in its return of income. The assessee did not
declare income from operations carried out outside India on the reasoning that
the income arising from operations carried outside India is not attributable to
the Permanent Establishment (PE) in India in terms of India-Australian treaty
and hence the same is not taxable in India. The AO did not agree with the

contentions of the assessee. He took the view that the “PE” of the assessee is
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required to be determined in terms of Article 5(2)(f) and 5(2)((j), which reads as
under:-

“5(2) The term, Permanent Establishment shall include especially:

(f) a mine, an oil or gas well, a quarry or any other place of
extraction of natural resources;

(g) .(0)...

(j) an installation or structure or plant or equipment used for the
exploration or exploitation of natural resources.

Then the AO examined the scope of work carried on by the assessee as

enumerated in the agreement and finally concluded as under:-

“9. A synopsis of the various clauses of the agreement, as mentioned
above, had to be mentioned to prove that whatever payments the
assessee received in the initial stages of the work especially for the year
under reference involved such a complex and multiple diversified activities
for which the assessee had to be physically present through various
technical persons etc in connection with aforementioned works so as to
commence the project. The assessee cannot take the plea that work in
India started with the transportation of saleaway jackets which were
fabricated outside Indian waters in the Middle East. This suggests that
the assessee had to undergo various exercises and activities in the Indian
territorial waters in order to commence the project work so that the project
was successfully commenced, installed and commissioned.

The AO also discussed various case laws relied upon by the assessee and held
that they are distinguishable. Finally the AO concluded as under:-

“11. Since the assessee was exclusively dealing with the commissioning
of platforms meant for oil wells for which varieties of work including
preconstruction work by way of preparing layouts, designs and
undergoing surveys as mentioned herein earlier paras, the assessee was
definitely having a PE keeping in view the nature of work which related to
oil wells. In the light of above discussion, it is thus conclusively
established that assessee had a PE in India and whatever payments were
received though for the work performed outside the Indian territorial
waters, the same are liable to tax in India, since the work related to the
oil/ gas wells and which is expressly covered under article 5(2)(f) and (j) of
the treaty.



M/s. Clough Projects International Pty. Ltd.

Accordingly the AO held that the entire payments received by the assessee for
the works carried out in India and outside India shall be subjected to tax in

India.

4. The AO noticed that the provisions of sec. 44BB(1) provides for taxation of
receipts @ 10%. However the assessee can declare lower profits in terms of
sec. 44BB(3) if he keeps and maintain such books of account and other
documents as required u/s 44AA(2) of the Act. The assessee had declared
lower profits on the basis of a statement prepared under software. Further the
assessee had also declared profit under percentage completion basis, instead
of computing income on actual receipts. The AO was not satisfied with the
same and accordingly rejected the workings furnished by the assessee under
sec. 145(3) of the Act, by citing various defects. Accordingly the AO computed
the income u/s 44BB(1) @ 10% of the aggregate receipts (both for works

carried inside and outside India).

5, Before Ld CIT(A), the assessee contended that the “PE” of the assessee is
required to be determined in terms of Article 5(2)(k) of India- Australia DTAA,
which reads as under:-

“5(2)(k) a building site or construction, installation or assembly project, or
supervisory activities in connection with such a site or project where that
Site or project exists or those activities are carried on (whether separately
or together with other sites, projects or activities) for more than six
months.”
Accordingly it was contended that the profit attributable to PE alone can be
brought to tax, i.e. the receipts pertaining to operations carried outside India
should not be brought to tax. The Ld CIT(A) agreed with the contentions of the
assessee. Accordingly he held that the profit attributable to Indian PE would

only be taxable in India.

6. The Ld CIT(A), however, upheld the action of the AO in rejecting the books

of accounts.
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7. With regard to the income computation, the Ld CIT(A) held that only
gross receipts relating to ‘inside India’ operations alone is attributable to PE
and to be taxed u/s 44BB(1) of the Act.

8.  The Ld CIT(A) also held that the interest u/s 234B cannot be charged on
the assessee, since the entire payment is subject to TDS. In this regard, the
Ld CIT(A) placed reliance on the decision rendered by Hon’ble Bombay High
Court in the case of NGC Network Asia LLC (2009)(222 CTR (Bom) 86).

9. The revenue is aggrieved by the decision of Ld CIT(A) in excluding the
receipts pertaining to operations carried out outside India and also in holding

that the interest u/s 234B is not chargeable.

10. The assessee has filed cross objection, wherein the assessee is challenging
the decision of the Ld CIT(A) in confirming the rejection of books of accounts
and also in upholding the decision of the AO in assessing income relating to

Indian operations u/s 44BB(1) of the Act.

11. The Ld D.R submitted that the Ld CIT(A) was not justified in holding that
the receipts pertaining to operations carried on outside India is not chargeable
to tax. He submitted that the assessee has won contract from M/s BG and a
composite agreement was entered to execute the project on turnkey basis. He
submitted that the Ld CIT(A) has also noted that the project was executed as a
turnkey project. Further the entire liability for the execution of the project is
placed upon the assessee and it is the assessee who has carried out the project
in two parts to suit its convenience, i.e, one part of work was prepared outside
India and the entire project was executed in India. He submitted that the
splitting of works to suit the convenience of the assessee would not take away
the liability to pay tax in India on the work carried out outside India. In this
regard, the Ld D.R placed reliance on the decision dated 06-01-2016 passed by
the Co-ordinate bench in the case of M/s Orpak Systems Ltd (ITA
No.8863/Mum/2011), wherein the co-ordinate bench had followed the

decision rendered by Hon’ble Madras High Court in the case of Ansaldo
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Energia SPA Vs. ITO (2009)(310 ITR 237), wherein it was held that the sub-
division of a composite contract according to the convenience of contractor had
to be ignored when the contractor has taken up entire responsibility for
executing the project. Accordingly the Ld D.R contended that the receipts
pertaining to operations carried out outside India are liable for taxation in

India.

12. With regard to the issue relating to charging of interest u/s 234B of the
Act, the Ld D.R placed reliance on the order passed by AO.

13. When it was pointed out to Ld A.R that the assessee has entered into a
composite contract to execute the project on turnkey basis and further the co-
ordinate bench has already taken a view in this matter, the Ld A.R submitted
that he is agreeing with the order of the AO in holding that the entire receipts,
i.e., payments received for operations carried out inside as well as outside

India is assessable to tax.

14. Since the Ld A.R has agreed that the receipts relating to operations
carried outside India is also chargeable to tax, the ground urged by the
revenue is required to be allowed. Accordingly We set aside the order passed

by Ld CIT(A) on this issue and confirm the view taken by the AO.

15. Regarding the issue relating to charging of interest, we notice that the
Ld CIT(A) has decided the issue by following the decision rendered by the
jurisdictional Bombay High Court in the case of NGC Network Asia LLC
(supra). Hence we do not find any infirmity in the order passed by Ld CIT(A)

on this issue.

16. The Ld A.R submitted that the assessee has filed cross objection, wherein
it is challenging the rejection of books of account as well as the rejection of
income computed by the assessee. The Ld A.R submitted that the Ld CIT(A)
has confirmed the order of the AO in rejecting the books of accounts and in

determining income @ 10% of the gross receipts relating to operations carried
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on in India. He submitted that the assessee had computed the income without
including receipts relating to the operations carried out outside India.
However, since the assessee has accepted the view of the AO that the entire
receipts are assessable in India, he submitted that the financial statements
need to be recast. Accordingly he prayed that the assessee may be given an
opportunity to represent its case for the determination of income. The Ld A.R
also made submissions as to how the income should have been computed and

pleaded that a view may be taken by the bench.

15. The Ld D.R, however, objected to the plea put forth by the Ld A.R.

16. We find merit in the submissions made by Ld A.R with regard to the
recomputation of income. We have noticed that the assessee had computed
income by considering the receipts relating to Indian operations. Now the
assessee has agreed with the view taken by the AO that the receipts relating to
operations carried outside India relating to the project carried on in India also
requires to be taken into account for determining the income of the assessee.
In this view of the matter, the whole scenario relating to computation of
income gets changed from the point of view of the assessee. However, we
decline to give any direction to the AO in this regard with regard to the manner
of computation of income and we leave it to the wisdom of the AO. The Ld A.R
also submitted that the assessee would be in a position to furnish the
accounts to the satisfaction of the AO. Hence, in the interest of natural
justice, we are of the view that the assessee may be provided with an
opportunity to represent its case relating to determination of income before the
AO. Accordingly we set aside the order passed by Ld CIT(A) on the issues
relating to rejection of books of account and determination of income and
restore them to the file of the AO with the direction to examine the same
afresh. The assessee is also directed to furnish the financial statements and
other documents as required under the law. After affording adequate
opportunity of being heard to the assessee, the AO may decide the issues in

accordance with the law.
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17. We shall now take up the appeal filed for AY 2007-08 by the revenue. In
this year also, the Ld CIT(A) held that the receipts relating to operations
carried out outside India is not required to be considered for determining the
income. We have set aside identical decision rendered by Ld CIT(A) in AY
2006-07 on the basis of the statement made at bar by Ld A.R in the preceding
paragraphs. Consistent with the view taken in AY 2006-07, we set aside the
order passed by Ld CIT(A) on this issue and confirm the view taken by the AO
that the receipt relating to operations carried out outside India is required to

be considered for determining income of the assessee.

18. The revenue has also taken a ground in not considering the foreign
exchange gain as part of gross receipts. We notice that the Ld CIT(A) did not
adjudicate the same, since he had held that the receipts relating to operations
carried outside India is not required to be considered. Now we have held that
the receipts relating to operations carried outside India is required to be
considered. Accordingly the foreign exchange gain relating thereto is also
required to be taken into account for determining the income of the assessee.

Accordingly we confirm the view taken by the AO on this issue.

19. The assessee has filed cross objection for AY 2007-08, wherein it is
challenging the order of the AO in confirming the rejection of books of account
and in estimating income u/s 44BB(1) of the Act. Identical issue was
considered by us in AY 2006-07 in the preceding paragraphs and both the
issues have been restored to the file of the AO for the reasons discussed
therein. Consistent with the view taken therein we restore these issues to the

file of the AO with similar directions.

20. We shall now take up the appeal filed by the revenue for AY 2008-09. In
this year also, the Ld CIT(A) held that the receipts relating to operations
carried out outside India is not required to be considered for determining the
income. We have set aside identical decision rendered by Ld CIT(A) in AY

2006-07 on the basis of the statement given by Ld A.R in the preceding
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paragraphs. Consistent with the view taken in AY 2006-07, we set aside the
order passed by Ld CIT(A) on this issue and confirm the view taken by the AO
that the receipt relating to operations carried out outside India is required to

be considered for determining income of the assessee.

21. The revenue has also taken a ground in not considering the foreign
exchange gain as part of gross receipts. We notice that the Ld CIT(A) did not
adjudicate the same, since he had held that the receipts relating to operations
carried outside India is not required to be considered. Now we have held that
the receipts relating to operations carried outside India is required to be
considered. Accordingly the foreign exchange gain relating thereto is also
required to be taken into account for determining the income of the assessee.

Accordingly we confirm the view taken by the AO on this issue.

22. The assessee has filed cross objection for AY 2008-09, wherein it is
challenging the order of the AO in confirming the rejection of books of account
and in estimating income u/s 44BB(1) of the Act. Identical issue was
considered by us in AY 2006-07 in the preceding paragraphs and both the
issues have been restored to the file of the AO for the reasons discussed
therein. Consistent with the view taken therein we restore these issues to the

file of the AO with similar directions.

23. In the result, the appeal filed by the revenue for AY 2006-07 is partly
allowed. The appeals filed by revenue for AY 2007-08 and 2008-09 are

allowed. The cross objections filed by the assessee are treated as allowed.

Order has been pronounced in the Court on 6.10.2017.

Sd/- Sd/-
(RAMLAL NEGI) (B.R.BASKARAN)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Mumbai; Dated : 6 /10/2017
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BY ORDER,

(Dy./Asstt. Registrar)
ITAT, Mumbai



