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ITA Nos. 998 & 1184/MUM/2015
Assessment Year: 2010-2011

ORDER

PER RAM LAL NEGI, JM

These are the cross appeals filed by the revenue and the assessee
against the directions issued u/s 144C (5) of the Income Tax Act, 1961 (for
short ‘the Act’), by the Dispute Resolution Panel-I, Mumbai (DRP) vide order
dated 24/11/2014.

ITA No. 998/ MUM /2015 (Assessment Year: 2010-2011)

2. Brief facts of the case are that the assessee company engaged in the
business of development of software and rendering Information Technology
enabled services having two units one in Mumbai and another in Bangalore,
filed its return of income for the relevant assessment year declaring the total
income under the normal provisions at Rs. 14,16,94,100/- after claiming
deduction u/s 10A to the tune of Rs. 2,18,55,36,514/- and book profit u/s
115JB of the Act at Rs. 2,02,52,84,996/-. The case was selected for scrutiny
and accordingly notice u/s 143 (2) was issued. Thereafter, notice u/s 143 (2)
and 142 (1) was issued and in response thereof the authorized representative of
the assessee filed submissions and details as called for by the AO. A reference
u/s 92CA (1) of the Act was made to the TPO for determining the arms length
price (ALP) in relation to the international transaction of the assessee company.
The TPO after analyzing the database, the annual reports etc. and after
considering the assessee companies objections determined the arithmetic mean
margin at 36.37% in respect of Information Technology enabled services by

taking the following comparables:-
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SI No. | Name of the comparable NCP%
1 Accentia Technologies Ltd. 43.06%
2. Acropetal Technologies Ltd. (Seg) 10.12%
3. Eclerx Services Ltd. 55.94%
Arithmetical mean margin 36.37%

3. Accordingly, the TPO worked out the shortfall u/s 92CA of the Act at Rs.
2,94,73,10,000/- on account arms length price in respect of IT enabled

services.

4. During the year under consideration, the assessee company earned
interest income on fixed deposit amounting to Rs. 11,94,03,925/- derived from
its Mumbai Unit. The assessee company submitted that the receipts are in the
nature of profits of the business of its undertaking set up under the software
technology park scheme which is engaged in the business of rendering
Information Technology enabled services to its group entities worldwide for the
purpose of section. Hence, interest income on fixed deposit be treated as part of
the profits of the business of STPI Unit for the purpose of computing deduction
u/s 10A. The AO rejected the contention of the assessee and held that these
receipts are not eligible for any deduction u/s 10A of the Act and computed the
same under the head ‘income from other sources’ and accordingly determined

the tax liability.

5. The assessee had claimed deduction u/s 10A of the Act amounting to Rs.
1,63,48,23,080/- and Rs. 55,07,13,434/- in respect of Mumbai and Bangalore
Units respectively aggregating to Rs. 2,18,55,36,514/- . It was noticed that the
assessee had reduced Telecommunication expenses to the tune of of Rs.
20,39,84,607/- and Rs. 5,93,31,887/- in respect of Mumbai and Bangalore
Units respectively from the export turnover over as well as total turnover. The

assessee submitted that for the purpose of computing tax holiday u/s 10A the
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export turnover in numerator should be on the same basis as a total turnover
in the denominator, as the total turnover is nothing but aggregate of the
domestic turnover and the export turnover. Therefore, the same should also be
reduced from the total turnover. The AO, however, rejecting the contention of

the assessee restricted the claim of deduction to Rs. 2,14,90,09,599/-.

6. The assessee had made provision for contingencies of Rs. 19,82,04,437/-
in relation to service tax credit available for utilization. The assessee had added
back the said amount to the net profit. In this regard, the assessee contended
that the contingencies in relation to service tax credit available for utilization
should not be added back while computing the book profit u/s 115JB. The AO
held that the computation of book profit arrive at by the assessee does not

require any modification.

7. The AO accordingly determined the total income of the assessee under
the normal provisions of law at Rs. 3,12,55,21,020/- and under book profits
u/s 115JB at Rs. 2,02,52,84,996/- and passed the assessment order u/s 143
(3) r/w section 144C (1) of the Act.

8. Aggrieved by the assessment order, the assessee carried the matter to the

DRP-1, Mumbai raising the following issues:-

1. Incorrect application of section 92C (3) of the Act.

2. Proposed addition of adjustment made by the TPO in relation to
provision of BPO services transaction.

3. Treatment of interest income on fixed deposits as income from other
sources.

4. Non-acceptance of deduction of telecommunication expenditure from
the total turnover while computing deduction u/s 10A of the Act.

5. Adjustment of provisions for contingencies in relation to service tax

credit while computing tax liability u/s 115JB of the Act.
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6. Adjustment on account of refund not received by the assessee and
levy of interest u/s 234D of the Act.

7. Levy on interest u/s 234B of the Act.

8. Initiation of penalty proceedings u/s 271(1)(c) of the Act.

9. After hearing the assessee the Ld. DRP rejected the objection raised by
ground No. 1 and 2 holding that the Ld. TPO has rightly applied the filter to the
extent of 45% transaction with related party of the total revenue. Similarly,
objection no. 3 regarding 10A deduction on interest income on fixed deposit
amounting to Rs. 11,94,03,925/- was also rejected by the Ld. DRP holding that
the objection does not require any intervention. As regards objection relating to
non-acceptance of deduction of telecommunication expenditure from the total
turnover while computing deduction u/s 10A of the Act, the Ld. DRP directed
the AO to exclude such expenses from the export turnover and from total
turnover also. As regard objection No. 5 i.e. adjustment of provisions for
contingencies in relation to service tax credit while computing book profit u/s
115JB of the Act, the Ld. DRP rejected the claim of the assessee and affirmed
the action of the AO regarding objection no. 6. The DRP issued direction to the
AO to verify the records and change interest as per law only after due
verification regarding objection 7 and 8 which relate to charging of interest and
initiation of penalty, the Ld. DRP issued direction to the AO to change interest
as per law after giving effect to the direction in its order. As regards penalty the
DRP observed that initiation of penalty does not cause any prejudice to the
assessee and therefore, the objection is premature in nature. Against the said

directions, both revenue and the assessee are in appeal before the Tribunal.

10. The revenue has raised the following effective grounds of appeal against

the impugned order passed by the Ld. CIT (A):-
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1. “On the facts and circumstances of the case and in law, the
Hon’ble DRP erred in directing the Assessing to exclude
telecommunication expenses incurred in foreign currency from total
turnover for the purpose of deduction u/s 10A, without
appreciating the fact that the said direction has not been accepted
by the Department”

2. “On the facts and circumstances of the case and in law, the
Hon’ble DRP erred in directing the Assessing Officer to exclude
telecommunication expenses incurred in foreign currency from total
turnover for the purpose of deduction u/s 10A, without
appreciating the fact that Department has filed an appeal before
the Hon. Bombay High Court for A.Y. 2008-09 on an identical
issue”.

3. “On the facts and circumstances of the case and in law, the
Hon’ble DRP erred in directing the Assessing Officer to exclude
telecommunication expenses incurred in foreign currency from total
turnover for the purpose of deduction u/s 10A, without
appreciating the fact that Department has preferred SLP against
the Hon. Bombay High Court decision the case of Gem Jewellery
Plus (330 ITR 175) on a similar issue.”

11. Before us, the Ld. Departmental Representative (DR) submitted that Ld.
DRP has erred in directing the AO to exclude telecommunication expenses
incurred in foreign currency from total turnover for the purpose of deduction
u/s 10A without taking into consideration the fact that the said direction has
not been accepted by the department as the department has filed an appeal
before the Bombay High Court against the findings of ITAT in respect of its
order for the assessment year 2008-09 on an identical issue. The Ld. DR
further submitted that the Ld. DRP has wrongly issued the direction without
appreciating the fact that the department has preferred SLP against the

Bombay High Court decision in the case of Gem Jewellery on similar issue.
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12. On the other hand, the Ld. Counsel for the assessee submitted that this
issue is squarely covered by the decision of the Hon’ble Bombay High Court
rendered in Gem Jewellery 330 ITR 175 (Bom). Since, the Ld. DRP has directed
the AO by relying on the law laid down by the Hon’ble High Court in aforesaid
case, there is no merit in the department’s appeal and the same is liable to be

dismissed.

13. We have heard the rival submissions and also gone through the material
placed before us. In CIT vs. Gem Jewellery India Ltd. (supra) one of the issues
to be decided by the Hn’ble High Curt was whether on the facts and
circumstances of the case, the Tribunal was justified in holding that the
exemption u/s 10A of the Act should be computed after excluding freight and
insurance from the total turnover? The Hon’ble High Court after hearing both
the sides decided the issue in favour of the assessee holding that freight and
insurance do not have an element of turnover. For this reason in addition,
these two items would to have to be excluded from the total turnover in the
absence of legislative mandate to the contrary. In the said case, the
submissions which had been made on behalf of the revenue was that while
freight and insurance charges are liable to be excluded in computing export
turnover, a similar exclusion has not been provided in regard to total turnover.
In our considered opinion, the direction of the Ld. DRP is in accordance with
the principles of law laid down by the Hon’ble jurisdictional High Court in the
aforesaid case. Since, the Hon’ble Supreme Court has not stayed the operation
of the judgment passed by the Ho’ble High Court while accepting SLP against
the said judgment, the same is still binding on the courts and authorities below
including the Tribunal. Therefore, there is no reason to interfere with the order
passed in accordance with of the principles of la laid down by the jurisdictional
High Court. Hence, we do not find any infirmity in the direction of Ld. DRP.

We, therefore, dismiss this ground of appeal of the revenue.
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ITA No. 1184/MUM/2015 (Assessment Year: 2010-2011)

The assessee has revised its grounds of appeal on conclusion of Mutual
Agreement Procedure (MAP) u/s 27 of the India USA agreement for avoidance
double taxation under the transfer pricing addition and challenged the

impugned order on the following grounds of appeal:

“On the facts, in law and in circumstances of the present case, the
Deputy Commissioner of Income Tax Range 10(2)(1), Mumbai (‘the
DCIT’) erred in concluding the assessment under section 143(3) of the
Income Tax Act, 1961 (‘the Act’) read with section 144C(13) of the Acton
the basis of directions issued under section 144C(5) of the Act by the
Hon’ble Dispute Resolution Penal-1(‘Hon’ble DRP’). Our Grounds of
Appeal are as follows:

1. On the facts and in the circumstances of the case, the Hon’ble DRP
erred in proposing and the DCIT has further erred in confirming the
Transfer Pricing addition of Rs. 9,99,13,707 to the income of the
Appellant by rejecting the contentions of the Appellant including
that it is engaged in provision of back office support services which
are in the nature of Information Technology Enabled Services
(ITES’) as per the instructions, guidance, training or standard
operating procedures of group entities in India and overseas and
wrongly characterizing the Appellant as a Knowledge Process
outsourcing (‘KPP’) company.

2. The reference to the Additional Commissioner of Income-tax,
Transfer Pricing —I (5), Mumbai (‘TPO’) under Section 92CA by the
DCIT was bad in law, in excess of jurisdiction and/void in law.

2.1 The Appellant prays that the book value of the international
transactions of provision of ITES, be held to be the arm’s length
price of the said transactions as per the Appellant’s Transfer
Pricing documentation, and therefore the aforesaid addition made
by the DCIT be deleted.
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3. On the facts, in law and in the circumstances of the case, the DCIT
erred in treating the interest income on deposits with banks and
other receipts, amounting to Rs. 119,403,925, as chargeable to
income-tax under the head ‘Income from Other sources’ as against
the Appellant’s claim that such interest income and other receipts
is chargeable to tax under the head ‘Profit and Gains of Business
or Profession” and eligible for deduction under section 10A of the
Act.

4. On the facts, in law and in the circumstances of the case, the DCIT
erred in treating the provision for contingencies of Rs. 198,204,437
as diminution in the value of asset and thereby upholding the
addition to the book profit while calculating the tax liability under
section 115JB of the Act.

5. On the facts, in law and in the circumstances of the present case,
the DCIT erred in levying interest of Rs. 387,136,159 under section
234B of the Act.

6. On the facts, in law and in the circumstances of the present case,
the DCIT erred in adding back refund amount of Rs. 26,363,876 to
the tax liability and not considering the fact that no such refund
was issued to the Appellant.

7. On the facts, in law and in the circumstances of the present case,
the DCIT erred in levying interest of Rs. 5,800,053 under section
234D of the Act and no such refund was issued to the Appellant.

8. On the facts, in law and in the circumstances of the case, the DCIT
erred in initiating penalty proceedings, under section 271 (1)(c)
read with Explanation 7 of the Act for furnishing inaccurate
particulars and concealment of income.”

2. Ground No. 1 of the assessee’s appeal pertains to addition of Rs.
9,99,13,707/- to the income of the assessee by re-computing the arms length
price of the appellant’s international transaction in respect of back office

support services in the nature of Information Technology enable services
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provided by it and it has wrongly been characterized the appellant as a KPO

Company.

3. Before us, the Ld. Counsel for the assessee submitted that this issue is
covered by MAP Resolution reached between the competent authority of India
and US wherein 15.76% has been accepted as appropriate arms length price
for the year under consideration viz a viz assesse’s margin of 15.06% as per the
Transfer Pricing Report. The MAP order has been applied by the ITAT in
appellant’s own case for the A.Y. 2006-07, 2007-08, 2008-09 and 2009-10,
wherein the Tribunal has held that arms length mark up read under the MAP
for transaction with US entity should also apply for transaction with non US
entities as the transactions were considered together by the assessee and the
revenue. Since, the issue is covered in favour of the assessee the addition is

liable to be deleted.

4. On the other hand, the Ld. Departmental Representative (DR) relying on

the directions of DRP submitted that there is no infirmity in the direction.

5. We have carefully considered the rival submissions. We notice that the
coordinate Bench of the Tribunal has applied the MAP order in assessee’s own
case for the A.Y. 2006-07 and 2007-08. The observations of the Tribunal are

reproduced below:

“3.6 We have gone through the arguments made by both the sides
and also the material placed before us for our consideration. It is
notice that letter dated 9" April 2015 in F-no. 480/13/2010-FTD-1
has been issued in the case of the assessee company under MAP
proceedings for A.Y. 2006-07 to 2010-11 by the DCIT (OSD), APA-1,
Central Board of Direct Taxes, New Delhi wherein it has been
confirmed that for A.Y. 2006-07, for US related transactions, the
margin has been determined at 14.38% as against margin of 21.58%,
as was determined by the Transfer Pricing officer (TPO). It has been
further clarified by way of note in the said letter that apportionment
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between US’ and ‘non-US’ ALP and TP adjustment had been
margined out by the APA section (of FT and TR Division) on the basis
of US’ and ‘non-US’ revenue. It is further noted from the perusal of the
annual accounts of the assessee company that aggregate turnover
has been shown at Rs. 47,30,521/-, and no distinction has been
made between the US’ and ‘non-US’ transactions. Similarly in the
orders passed by the lower authorities also no such distinction as
ever been made by any of the authorities. Under these circumstances,
in our considered view, whatever margin has been determined for the
96% of the transactions, same margin should be determined for the
remaining 4% transaction as well. It is worth noting that, even before
us, no distinction in facts or nature of transactions has been brought
out on record. Therefore, in our considerate view, mark-up, of 14.38%
should be determined for the remaining 4% transactions pertaining to
‘non-US’ entities as well. The assessee gets part relief accordingly.”

0. We further notice that MAP proceedings in the issue of the aforesaid
adjustments made by US related transactions were invoked by US competent
authority as per request of the assessee under article 27 of India-USA DTAA.
The competent authority of India and USA during their meeting agreed upon a
framework to resolve pending transfer MAP cases including the instant case.
The framework, inter alia required re-computation of the operating revenue and
operating cost on the basis of the audited financials. Accordingly, it has been
agreed upon by both the authorities to resolve the cases for assessment years
2006-07 to 2010-11 by adopting the value relating to USA related international
transactions. We also notice that for the assessment year 2010-11, the margin
was determined at 15.76% as against the margin determined by the TPO at
36.37%. Accordingly, the DCIT (OSD), APA-1 FT & TR-1, CBDT, New Delhi vide
communication dated 9t April, 2015 addressed to the Principal Chief
Commissioner of Income Tax, Mumbai has conveyed that the tax payer may be
given relief as computed above in transfer pricing adjustments made for the

respective assessment years including the assessment year under
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consideration, as per the provisions and conditions laid down in rule 44H (4) of

the Income Tax Rule, 1962.

7. In view of the aforesaid facts and the MAP arrived at between the
competent authorities discussed above, we, set aside the addition and sent the
issue back to the Assessing Officer for adjudicating the issue afresh in terms of
the MAP discussed above after affording a reasonable opportunity of being
heard to the assessee. Hence, this ground of appeal is allowed for the statistical

purposes.

8. Ground No. 2 & 2.1 are consequential in nature. Hence, no need to

adjudicate the said grounds at this stage.

9. Vide Ground No. 3 the assessee has challenged the action of Ld. DCIT in
treating the interest income on deposits with banks and other receipts
amounting to Rs. 11,94,03,925/- as chargeable to income tax under the head
‘income from other sources’ as against the appellant’s claim that such interest
income and other receipts is chargeable to tax under the head ‘profit and gains
of business or profession’ and the assessee is eligible for deduction u/s 10A of

the Act.

10.  The Ld. counsel submitted that since this issue is covered by the order
of the ITAT passed in the assessee’s own case for the assessment years 2004-
05, 2005-06, 2006-07, 2007-08 and 2008-09, the findings of Ld. DCIT is liable

to be set aside.

11. On the other hand, the Ld. DR relying on the findings of the authorities
below submitted that the assessee is not engaged in the business of advancing
loans and earning interest there from. Earning foreign exchange is common
object of the Section 10A and 10B. Relying on the judgments delivered by the
Hon’ble Supreme court in the case of Liberty 317 ITR 218(SC), Pandian
Chemicals 262 ITR 278, Sterling Foods 237 ITR 579(SC) and judgments of
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Hon’ble Bombay High Court passed in Shah Originals 327 ITR 19 (Bom) and
Swami Spice 332 ITR 288 (Bom), the Ld. DR submitted that interest cannot be
termed as ‘derived from’ within the meaning of sub section (1) of section 10 B of

the Act.

12. We notice that the co-ordinate Bench of the Tribunal has already decided
this issue fully in favour of the assessee in assessee’s own case for the
assessment years 2004-05 and 2005-06. In ITA No. 5547 /Mum/2009 for the
A.Y. 2005-06, the co-ordinate Bench has decided the identical issue holding as

under:-

“10. We have carefully perused the orders of the lower authorities
and also the decision of the Tribunal in assessee’s own case (supra).
We find that the issue has been decided in favour of the assessee by
the Tribunal allowing the claim of the assessee for treating the
interest from fixed deposit as income falling under the head “Profits &
gains of business or profession” eligible for deduction u/s 10A of the
Act. Facts being identical, respectfully following the decision of the
Tribunal, we direct the AO to treat the interest from fixed deposits as
income falling under the head “Profits & gains of business or
profession” eligible for deduction u/s 10A of the Act. Ground Nos. 3 &
4 are accordingly allowed.”

13. We further notice that the co-ordinate Bench has decided the identical
issue in assessee’s own case for the assessment years 2006-07, 2007-08 and
2008-09 partly in favour of the assessee. In ITA No. 477/Mum/2013 for the
AY. 2008-09, the co-ordinate Bench has partly allowed the identical ground of
the assessee’s appeal and directed the AO to treat interest income as a part of
business income for computing deduction u/s 10A of the Act. Since, there is no
change in the facts and the circumstances of the present case, we find no
reason to deviate from the consistent view taken by the co-ordinate Bench on
this issue. We accordingly set aside this issue to the file of AO to decide the

issue in question in terms of the orders of the Tribunal passed in the assessee’s
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own case for assessment years 2004-05 to 2008-09. Hence, this ground of

appeal is treated as allowed for the statistical purposes.
14. Ground No. 4 of the appeal is dismissed as not pressed.

15. Ground Nos. 5, 6, 7 & 8 are either consequential or premature, hence,

adjudication not require at this stage.

In the result, appeal filed by the revenue is dismissed and the appeal

filed by the assessee is partly allowed for the statistical purposes.

Order pronounced in the open court on 11th August, 2017.

Sdy/ - Sd/ -
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ACCOUNTANT MEMBER JUDICIAL MEMBER
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