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                      आयकर अधिनियम,1961 की धारा 254(1)के अन्तर्गत आदेश
                           Order u/s.254(1)of the Income-tax Act,1961(Act)
लेखा सदस्य राजेन्द्र के अनुसार PER RAJENDRA, AM-
Challenging the order,dated 30.03.2012,of CIT(A)-20,Mumbai the Assessee and the Assessing Officer(AO)have filed cross-appeals for the above mentioned assessment year (AY.).Assessee-company,engaged in the business of oil exploration,filed its return of income on 25.09. 2008, declaring total income at Rs. Nil.The AO completed the assessment, u/s 143(3) of the Act, on 22. 12.2010,determining the income of the assessee at Rs.51.13 crores.  

ITA/3486/Mum/2012:
2.Effective ground of appeal filed by the AO is regarding the  above claim made by the assessee u/s.42(1)(a) of the Act.During the assessment proceedings the AO found that assessee had claimed  a deduction of Rs.99.96 Crores u/s 42 of the Act.He directed the assessee to justify the allowability of the claim.After considering submission of the assessee made vide letter dated 15.11.2010, the AO held that deduction of expenses sue to depletion of producing properties in respect of exploration activities could be claimed under certain circumstances, that as per the sub section (1) expenses related with surrender of area due to abortative exploration  prior to the beginning of commercial production was allowable.He further observed that word surrender’ would mean wanting to continue’/voluntarily giving up control/voluntarily relinquishing control or possession of something,that the assessee had claimed that it had surrendered its producing property because of non discovery of oil, that the assessee wanted an extension to continue its exploration, that it had to surrender its producing property because he government had terminated the contract.The AO referred to letters dated 16.12008 &28.3.2007 of the Director General of Hydrocarbons (DGHC) and held that the assessee did not voluntarily surrender its producing property,that DGHC had terminated the contract, that the assesse was required to fulfill the terms laid down for extension as per the policy, that it had failed to do so, that the government had directed the assessee to relinquish the oil fields.The AO also referred to the Article 30.3 of the production sharing contract (PSC) and held that the assessee was penalized by the government for failing to adhere to the terms laid down in its contract and that it was forced to relinquish the block.Finally,he held that the assessee’s claim for deduction of Rs.99.96 crores,u/s.42 was liable to be rejected.
3.Aggrieved by the order of AO,the assessee preferred an appeal before the First Appellate Authority(FAA).Before him,it was argued that the AO had placed undue stress on the require -ment of surrender for the purposes of allowing the deduction that the section provided that the deduction in terms of the PSC should be allowed in lieu of /in addition to what was allowed under the Act, that the agreement would prevail over the provisions of the Act, that the AO had not questioned the expenses claimed u/s 42 of the Act pertaining to exploration and drilling cost, that the assessee had surrendered the oil fields, that the section did not prescribe voluntary surrender / surrender by compulsion, that the assessee’s case was a clear case of relinquishment of the block pursuant to the end of the stipulated 7 year exploration under the PSC, that the assessee had putforth its proposal dated 16.1.2008,seeking extension beyond exploration phase III.The FAA called for a remand report from the AO and obtained submission of the assessee in response to the report.After considering the submission of the assessee and the assessment order,he held that the assessee had entered into a PSC with Government of India on 8.1.2001, that the effective date of agreement was 16.3.2001,that the exploration activities were required to be completed within seven consecutive years comprising of three exploration phases,that the assessee had produced evidences to prove that it had made announcements to the BSE that drilling of wells as unsuccessful,that it had cupped wells and had abandoned the job,that the contract area of the block was surrendered on 16.3.2008 upon completing of the seven year exploration period,that it had complied with all the provisions of PSC,that it had made no commercial discovery of the block, that it was entitled to deduction u/s 42(1)(a) of the Act for the expenditure incurred by way of infructuous or abortive exploration,that a policy of extension of exploration plants beyond the exploration period was introduced under the PSC by the government,that DGHC had discretionary power to extend the contract, that the assessee had made an application for extension, however, it was turned down, that the AOs interpretation of the words analysis and surrender was an exercise in hair splitting,that there was nothing on record to   suggest that a termination notice was sent to the assessee that the DGHC passed any termination order.Finally,he allowed the appeal filed by the assessee.

4.Before us,the Departmental Representative(DR)contended that Sec.42 was a special section, that provisions of sub-sec.(1a)dealt with surrender of oil fields,that expenses could be allowed only if  there was surrender,that assessee was not granted extension,that the letter of DG dated  was as good as termination.Authorised Representative(AR)stated that the assessee had started the exploration job as per the PSC,that the wells did not yield results,that it informed the Bombay Stock Exchange about not finding oil in the wells,that it had requested for extension as per the existing policy,that denial of extension could not be termed termination,that in the agreement there was separate clause for relinquishment,that in the letter of the DG the assessee was informed that its agreement stood relinquishment,that terms like voluntary surrender of forced surrender have not been used in any of the documents i.e.PSC or other documents. He referred to the pages 1.17, 9.1,2.1,3.1,4.1,1.19 and 4.2 of the Paper book(PB).
5.We have heard the rival submissions and perused the material before us.We find that to encourage the oil exploration Government of India introduced a new policy and simultaneously made amendment in the Act,that the assessee had made an application in pursuance of PSC and was allotted area for exploration w.e.f. 16.03.2001,that it was allowed to explore the area for seven years in three phases,that it had informed the BSE that it could not oil in two of the wells,that in the year 2006 Government notified that extension could be granted to the earlier allotees,that vide its application,dated 16.1.2008,the assessee requested for an extension,that the DGHC rejected the application filed by it for extending the exploration period,that the AO held that there was no voluntary surrender of the oil fields,that the assessee could not claim deduction u/s.42(1)of the Act.

In our opinion,purposive interpretation of the provisions of the Act will be useful to decide the issue.Section 42 of the Act was brought on statute with a very specific purpose- to encourage oil exploration.Purpose to introduce it was to tide over the ever increasing import bill of petroleum products.PSC is the testimony of the efforts and intention of the government to deal with the oil crisis.To encourage the oil exploration area incentive in form of introduction of section 42(1)was given to the assessees.As an exception capital expenditure and other expenditure are fully allowed,under section 42(1)(a)of the Act,even when the exploration of oil results in failure.Such expenditure is not being amortised or not is being allowed partially year after year-it has to be allowed in full.If the background of the legislation is considered it becomes clear that there was no scope for bringing in the concept of voluntarily surrender/forced surrender.The Act has not provided such terms in the section and therefore there was no justification in denying the assessee a legitimate benefit.We find that the PSC had distinguished relinquishment and termina -tion of contracts.As per Article4 of PSC(Pg-1.19 of the PB)‘if the contractor exercises the option provided in paragraph (b)of Article 3.5 the contractor shall, after any development area has been designated,relinquish all of the contract area not included within the said develop ment area’.Article-30of PSC(pg.1.84)deals with termination of contract.It provides 10 circumstances under which the government could terminate the contract.Clearly relinquishment and termination of agreement are two different concepts as per the PSC.In his letter,dated 28.03.2007,the DGHC has informed the assessee that its contract stood relinquished.We would like to reproduce the relevant portion of the letter and same reads as under:

“Since Phase-III exploration period is expired on 16.3.2008 and the consortium has not fulfilled the terms laid down for extension as per policy for extension beyond exploration period, hence, the block CY-OSN-97/1 stands relinquished as per Article 4.3 of PSC w.e.f the date of completion of Phase-III i.e. 15.3.2008”
The termination condition of the PSC deals with totally different situations.We find that the letter dt.28.3.2007 talks of Article -4 and not of Article- 30 of the PSC.Clearly,the case of the assessee does not fall in the category of termination.Considering the above,we are of the opinion that the order of the FAA does not suffer from any legal or factual information.So,confirming his order, we decide effective ground of appeal against the AO.   

ITA/4042/Mum/2012:
6.The first effective ground of appeal(Ground No.2-6),raised by the assessee is about claim for deduction made u /s.42 (1) (b)of the Act amounting to Rs.4.77 crores.During the assessment proceedings,the AO disallowed the claim made by the assessee,without deliberating upon the submissions made by it.
7.Before the FAA,the assessee argued that  as per the provisions of section 42(1)(b) of the Act, expenditure incurred before or after the commencement of the commercial production could be claimed as deduction in the computation of profits and gains of the business involved, that commercial production had commenced in each of the blocks, that the expenditure incurred was in the nature of drilling and other expenses,that the expenses were claimed in accordance with the terms of PSC entered into by the assessee, that Article 7.2.1 of the PSC provided that deduction @100% had to be allowed for all expenditures-both capital and revenue-incurred in respect of exploration /drilling operations,that it had claimed drilling expenditure incurred by it during the year under appeal,that commercial production had commenced,that the expenses were incurred on land-scaping,pipeline and producing property, that the then FAA has allowed the expenditure for the AY. 1998-99  in accordance with the provisions of section 42 and  Income-tax rules,1962..After considering the remand report of the AO and the submissions of the assessee,the FAA held that the AO disallowed the expenditure u/ 42(1)(a) of the Act, that it was improper on part of the AO, that the nature and scope of  both the sub sections were different,that the AO had not given any reason for disallowing the amount of Rs.4.77 crores,that the assessee was never contended with proposed disallowance to be made u/s 42(1)(b) of the Act, that the necessary documents were filed by the AO in his support,that no separate accounts of expenditure had been maintained by the assessee, that the expenditure was fungible and could not be objectively allocated u/s.42(1)(a) and 42(1)(b) of the Act,that the identical issue was decided against the assessee by the FAA,while deciding the appeal for A.Y. 2007-08, that the then FAA held that the expenditure was development and not drilling,that all the four blocks were operational and had commenced commercial production by 2005.

8.Before us,the AR contended that the Tribunal,vide its order 07.2.2014(ITA 61/Mum/2011-AY. 07-08),had sent back the issue to the file of the AO for further verification. The DR left the issue to the discretion of the bench.

We find that the Tribunal in its order for the AY.07-08 (supra) at para No.27 and 28 has discussed the issue and had restored the matter the file of the AO.As the facts and circumstances of the case for the year under appeal are identical to the facts of earlier year,so,following the order for that year,we are restoring the issue to the file of the AO.Ground No.2-6 of the assessee  are decided in favour of the assessee  in part.

9.The next ground of appeal is about deduction claimed u/s 80IB(9) of the Act. It was contended that the assessee had claimed a deduction of Rs.49,00,99,629/- u/s 80IB(9) of the Act, subject to the availability of profits. 
10.Before us, the AR and the DR stated that the matter will have to be restored back to the file of the AO if the first effective ground raised by the assessee was to be sent back to the AO.
We have already restored back the  issue of deduction u/s. 42(1)(b) of the Act to the file of the AO, therefore, second effective ground is also restored back to him.

As a result,appeal filed by the AO stands dismissed and the appeal filed by the assessee stands partly allowed.
फलतःनिर्धारिती अधिकारी द्वारा दाखिल की गई अपील नामंजूर की जाती है और निर्धारिती की अपील अंशत मंजूर की जाती है.
          
            Order pronounced in the open court on   19th February, 2016.

                       आदेश की घोषणा खुले न्यायालय में दिनांक    19 फरवरी, 2016  को की गई ।
                                          Sd/-                                               Sd/-
                (राम लाल नेगी /Ram Lal Negi)                          (राजेन्द्र / RAJENDRA)

        न्यायिक सदस्य / JUDICIAL MEMBER         लेखा सदस्य / ACCOUNTANT MEMBER
मुंबई/Mumbai,दिनांक/Date:  19 .02. 2016
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