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3meer / ORDER
PER D. KARUNAKARA RAO, AM:

This appeal filed by the Revenue against the order of the CIT (A)-34, Mumbai
dated 28.11.2014.

2. The solitary issue raised by the Revenue in this appeal relates to the CIT (A)’s
decision in deleting the penalty of Rs. 13,30,800/- levied by the AO u/s 271(1)(c) of
the Act in respect of addition of interest on Savings Bank of Rs. 2,36,696/- and
capital gain of Rs. 55,75,228/-.

3. Briefly stated relevant facts of the case are that the AO levied penalty for a
couple of additions in the assessment made u/s 143(3) of the Act. In the
assessment AO noticed that the assessee concealed interest income of Rs.
2,36,696/-. Further, AO also made addition on account of capital gains and the
computation was made considering the cost of acquisition based on the DVO /

registered valuer’s report of the assessee.

4, Before us, Ld Counsel for the assessee relied heavily on the of the order of
the CIT (A) who deleted the entire penalty.

5. On the other hand, Ld DR for the Revenue demonstrated that the interest

income was discovered by the AO. Bringing our attention to page 4, item no.3 of



the paper book relating to the “evidences regarding various incomes shown by you”,
Ld Counsel for the assessee submitted that the same constitutes general query and
therefore, the discovery, if any is not attributable to the AQ’s investigation. Further,
mentioning that the assessee’s reply at item no.18 to the said notice u/s 142(1)
reflects the assessee’s voluntary offer of the said interest income earned from the

savings account in the bank.

6. After hearing both the parties and on perusal of the orders of the Revenue
Authorities as well as the relevant material placed before us, we find, pages 1 to 4 of
the paper book, with regard to the interest income in general and for the show
cause notice dated 27.2.2009 (page 4 of the PB) in particular helped the AO in
discovery of the concealed interest income. The assessee would not have offered
the said interest income amounting to Rs. 2,36,696/- during the assessment
proceedings but for the said AO’s letter to assessee. Therefore, the argument of the
Ld Counsel for the assessee that the same constitutes voluntary offer of income
stands dismissed. Therefore, we are of the opinion the penalty levied by the AO on

this part of the addition is sustainable. AQO is directed accordingly.

7. Regarding the penalty attributable to the capital gains, it is an admitted
position but for the DVO report / registered valuer’s report regarding the cost of
acquisition of the assets, the addition would not have been made by the AO. In our
opinion, the said reports constitute a concealed income. It is a settled legal position
in the matter by virtue of the judgment of the Hon'ble Apex Court in the case of Dilip
N Shroff vs. JCIT [2007] 292 ITR 519 (SC) that the penalties levied on the basis of
the report of the DVO are not sustainable in law. Therefore, in our view, the
decision taken by the CIT (A) on this part of the penalty is fair and reasonable and it
does not call for any interference. We affirm the decision of the CIT (A) on this

issue.
8. In the result, appeal of the Revenue is partly allowed.

Order pronounced in the open court on 31% March, 2017.
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