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TSRI/ORDER

Per Shri A.T.Varkey, JM

This 1s an appeal filed by the revenue against the order of Ld. CIT(A)-XXXVI,
Kolkata dated 21.03.2014 for AY 2007-08 against the deletion of penalty by the Ld.
CIT(A).

2. At the outset itself, the Ld. Counsel for the assessee brought to our notice that the
penalty has been imposed on the additions made in the scrutiny assessment dated
31.12.2009 which has been annulled by the Tribunal vide order dated 20.07.2016 in ITA
No. 1621 & 1301/Kol/2011 for relevant AY 2007-08 and drew our attention to the order of
the Tribunal which we have perused. We note that the Tribunal has found that there was no
notice issued to assessee u/s. 143(2) of the Income-tax Act, 1961 (hereinafter referred to as
the “Act”) before completion of assessment u/s. 143(3) of the Act, so, the Tribunal annulled
the assessment order. Since the penalty has been imposed for the additions/disallowances

made in consequence to impugned assessment order which has been subsequently annulled
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by the Tribunal, so, the penalty does not survive. When the assessment order passed u/s.
143(3) of the Act itself has been found to be null in the eyes of law and, therefore, the
penalty order passed on the assessment order also become null in the eyes of law. The case
of the assessee is squarely covered by the legal maxim “Sublato Fundamento Credit Opus”,
meaning in case a foundation is removed, the super-structure falls. In Badrinath vs
Government Of Tamil Nadu And Ors. AIR 2000 SC 3243 the Hon’ble Supreme Court held
that once the basis of the proceedings is gone all consequential orders and acts would fall on
the ground automatically which principle is applicable to the judicial and quasi judicial
proceedings also. Therefore, though the Ld. CIT(A) has decided the penalty issue on
merits and has given relief to the assessee, we after perusal of the Tribunal’s order annulling
the 143(3) order, penalty flowing from the annulled assessment proceeding falls and,
therefore, cannot be sustained and, therefore, we confirm the order of the Ld. CIT(A) on this

ground also. Therefore, we dismiss the appeal of the revenue.
3. In the result, appeal of the revenue is dismissed.

Order is Pronounced in the open Court on 09.06.2017.
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