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ORDER

PER SANDEEP GOSAIN, JM :

Both the appeals are filed by the Revenue against the order of Ld. CIT(A)-
35, Mumbai, dt. 14/10/2013. ITA No. 165/Mum/2014 relating to Assessment Year
2003-04 and ITA No. 167/Mum/2014 relating to Assessment Year 2004-05 are
against the order of CIT(A) deleting the penalty levied by AO upon the assessee.

2. First of all we shall take up appeal No. 165/Mum/2014 for Assessment Year

2003-04 in which following grounds have been raised:



i) “ On the facts and in the circumstances of the case and in law, the Ld.
CIT(A) erred in not considering the fact that the assessment was not set aside de
nova by the Hon'ble ITAT but for limited purpose of verification of expenses.”

ii) “ On the facts and in the circumstances of the case and in law, the Ld.
CIT(A) erred in deleting the penalty u/s 271(1)(c) without appreciating the fact
that the order passed u/s 143(3) r.w.s 254 of the Act has already been passed on
31/10/2012 by the AO and the addition made in original assessment has been
retained.”

jii) “On the facts and in the circumstances of the case and in law, the Ld.
CIT(A) erred in deleting the penalty u/s 271(1)(c) of the Act, while the quantum
addition exists in the order passed u/s 143(3) r.w.s 254 of the I.T. Act.”

iv) " The appellant prays that the order of Ld. CIT(A) on the above grounds
be set aside and that of the AO be restored.”

Since all the grounds raised by the Revenue are interconnected and
interrelated therefore we deem it proper to adjudicate these grounds together.
These grounds of appeal of the Revenue relates to deleting the penalty by Ld.
CIT(A).

3. Brief facts of the case are that the assessment under s. 143 r.w.s 147 of the
Income Tax Act, 1961 was completed on 24/12/2008, wherein the total income
of the assessee was assessed at Rs. 1,02,54,300/- as against returned income of
Rs. 5,41,235/-.

The major addition made by the AO in the case of the assessee is on account of
gross profit. In the light of detailed discussion made in the order of assessment
passed by the AO and against the additions, the assessee went in appeal
before the Ld. CIT(A) however the CIT(A) while deciding the appeal filed by the
assessee in his favour, directed the AO to allow expenses. Thereafter penalty
proceedings were initiated against the assessee under s. 271(1)(c) of the
Income Tax Act, and the order of penalty thereby levying penalty of Rs.
30,36,310 /- was passed by ITO under section 271(1)(c) of the Act.



4, Aggrieved by the order of levy of penalty, the assessee preferred appeal
before the Ld. CIT(A) and the CIT(A) allowed the appeal thereby deleting the
penalty.

S. Aggrieved by the order of Ld. CIT(A), the assessee has preferred the

appeal before us on the grounds mentioned herein above.

Before we decide the merit of the case, it is necessary to evaluate the orders
passed by the Ld. CIT(A) while dealing with the said grounds. The operative para

of the CIT(A) order is reproduced below:

3. Against the above addition, the assessee went in appeal before the Ld.
CIT(A)-XXV, Mumbai who in turn vide order dated 12/06/2009 in Appeal No.
CIT(A)-XXV/ACIT-25(1)/IT.333 & 334/08-09 upheld the findings of the A.O. in light of
judgements in the case of Champion Construction Co. 5 ITD 495 and also of
Prerna Premises Pvt. Ltd. 7 SOT 288 held that project is deemed to have been
completedin A.Y. 2003-04.

4. During the course of penalty proceedings, vide this office letter dated
21/02/2011 assessee was required to show cause as fo why penalty u/s 271(1)(c)
of the I.T. Act-1961 shall not be levied in respect to the above addition made in
the assessment order. In reply to the same, assessee’s AR vide his letter dated
25/03/2011 has submitted as under:

“1. The assessee has diligently furnished all the information required by the
assessing officer during the course of the assessment.

2. In respect of the disallowance of the motor depreciation and other expenses
which has been contended by the assessing officer as being of personal nature
the assessee has not furnished any inaccurate particulars or concealed any
particulars as all the details of the above expenses are available on record
submitted by the assessee.

3. In respect of the Rose Garden Project the assessing office has made various
additions in the fotal income as well as disallowed certain expenses by treating
the project undertaken by the assessee as completed which is rebuttal of claim
of the assessee that the project has not been completed. The assessing officer
has based his contention on the detail which has been diligently furnished by the



assessee. The assessee has not furnished any inaccurate particulars nor has the
assessee furnished incorrect information to the learned assessing officer.

4. The question as to whether the project ought to be freated as completed and
when the profit from the sale of the flats be taxed is a question of interpretation of
Law. The assessing officer has made the additions fo the income as per the return
furnished by the assessee based in his contention that the project should be
freated as being completed and the sale in respect of the flats be booked in the
preceeding assessment years as against the claim of the assessee. The assessee
has nor furnished any incorrect particulars of income as the assessee assessee
contents that the assessee has calculated ifs returned income based on the
belief that the project is in progress. The assessee has clearly shown in its profit
and loss account all the required details as per contention of the assessee. Mere
freatment of the project being complete by the Assessing Officer does not signify
that assessee has furnished incorrect particulars of income.”

6. We have heard the rival submissions of both the parties and perused the

material placed on record before us.

7. We find that the Ld. CIT(A) has categorically mentioned in his order that
the Revenue went in appeal against the quantum order for which the order of
Hon'ble ITAT has been received in ITA Nos. 4734, 4735 & 4736/Mum/2009 for
Assessment Years 2003-04 to 2005-06. The Ld. CIT(A) has also mentioned that in
the said order, the Hon'ble ITAT has held that though the expenses would
remain allowable. However, since the Assessing Officer has not been able to
provide an opportunity to verify the said expenses, therefore an opportunity to

verify was given.

It was further noted by Ld. CIT(A) that while the matter was subjudice before the
ITAT, the AO has passed the order under section 271(1)(c) of the Act. Therefore,
considering the decision of ITAT in quantum appeal, the Ld. CIT(A) held that the

penalty proceeding have become infructuous.

8. After considering the aforementioned fact and legal position we are also

of the considered view that since in a quantum appeal the ITAT in quantum



appeal numbers 4734, 4735 & 4736 /Mum/2009 for Assessment Years 2003-04 to
2005-06 has also set aside the order of Ld. CIT(A) in quantum proceeding and
remit the matter back to the file of the AO with a direction to verify the expenses
and then the same may be allowed. Therefore in such circumstances when the
basis of levying penalty i.e; the order of AO has also been reversed by CIT(A) in
quantum proceeding therefore any penalty arising out of that order is not
sustainable, therefore, considering facts of the present case we also remit the
maftter back to the file of the AO with a direction to pass a fresh order of penalty

if any keeping in view the order of Ld. CIT(A) and ITAT in guantum appeal.
9. In the result this appeal of the revenue is allowed for statistical purposes.

10. Now coming to the appeal No. 167/Mum/2014, since the fact and
findings on the issue in this appeal are identical to that appeal which we have
discussed above in ITA No. 165/Mum/2014, therefore our decision given in ITA
No. 165/Mum/2014 is also applicable in this appeal also and hence same

directions are also applicable in this appeal.

11.  In the result both the appeals of the Revenue are allowed for statistical

purposes.

Order pronounced in the open court on 29t July, 2016.
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