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 O R D E R
Per Rajesh Kumar, Accountant Member
These appeals are by the assessee against orders of the CIT(A), Mumbai, for A.Y. 2008-09, 2009-10 & 2010-11.  Since common issue is involved in all these appeals, they were heard together and are being disposed of by this common order for the sake of convenience.
2.	We shall take up the appeal in ITA 3021/Mum/2012 for A.Y. 2008-09.  The only issue raised in the grounds of appeal by the assessee is against the confirmation of the addition of Rs.85,72,459/-  as made by the AO under the head “Agency Commission”.

3.	The brief facts of the case are that the assessee was engaged in the business of marketing and export of readymade garments.  The assessee filed its return of income for A.Y. 2008-09 on 27.09.2008 declaring total income of Rs.3,11,04,750/- which was processed u/s. 143(1) of the I.T.Act, 1961.  Thereafter, a revised return was filed on 12.02.2010.  The case was selected for scrutiny under CASS and notice was served u/s. 143(2) of the Act.  A questionnaire along with notice u/s. 142(1) of the Act was also served on the assessee.  During the course of assessment proceedings the AO noted that the assessee had debited in its profit and loss account a sum of Rs 85,72,459/- on account of agency commission.  The assessee was asked to finished the details of such commission, which was outstanding for payment  at the year end.  In response, the assessee submitted that it had an agent Mr. Lenny King of England for securing sales order from the foreign market on which commission @10% was payable on the FOB value, which was duly approved by the Reserve Bank of India.   The commission payable was credited to the account and paid as and when the same was demanded by the foreign agent or upon realisation of export proceeds.  Thereafter, the AO not being satisfied with the reply required the assessee to furnish the details of statement of commission paid/payable and TDS deducted thereon.  These details were filed by the assessee on 11.10.2010, showing details as to the sale invoice, party names, value of bills, commission etc., which is reproduced at page 3 of the assessment order.  However, the AO noted that the commission was not genuine as the assessee used to book the commission on the invoice bills @ 10%, which was outstanding  and not paid for two to three years.  The AO further observed that the commission under the IT Act was only allowable when it is proved that the agent has rendered services.  Finally the AO passed assessment order disallowing the agency commission expenses of Rs.85,72,459/- and various other additions thereby assessing the income at Rs.4,08,60,150/-.  On appeal, the learned CIT(A) confirmed the additions made by the AO for the reasons mentioned in para 3.3 of the appeal order.

4.	The learned AR submitted before us that the case of the assessee is fully covered by the order, dated 19th January 2011, of the Tribunal in the assessee’s own case in ITA No. 3782/Mum/08 for A.Y. 2005-06 and another decision of the co-ordinate Bench in the case of Harrison Garment Division in ITA No. 3022/Mum/2012 and ITA 6480/Mum/2012 vide order dated 30.04.2014, which is a sister concern of the assessee.   The learned AR further submitted that the foreign commission agents were same in the case of the assessee as well as in the case of the sister concern and to the same agent.   The operative part of the order in para 5 of ITA No 6480/Mum/2012 is as under: 
“5.	We have heard the rival submissions and perused the material before us. We find that there was no formal written agreement between the assessee and the agent, but commission has been paid on regular basis to the agent in earlier as well as subsequent assessment years. At least in three earlier assessment years AO had passed assessment orders u/s. 143(3) of the Act. It is true that principle of res-judicata does not apply to income tax proceedings, but it is also true that AO.s should not disturb the earlier assessment orders if the facts and circumstances remain in subsequent years. Rule of consistency is also one of the important rules of tax jurisprudence. In other words, by accepting an expenditure permissible in a particular year, AO allows the assessee to believe that claim made by it is as per the provisions and is allowable. In these circumstances if on the similar facts assessee claims the same expenditure in subsequent years, AO should not reject the claim without a reasonable and justifiable cause-like decision of higher judicial forum against the assessee after the last assessment proceedings or investigation made by the department bringing new facts of the case on record. In the matter under appeal, we do not find any of such extra-ordinary conditions. Agreement was not there in the earlier years also, so, only on the basis of absence of a written agreement tax liability cannot be fastened to the assessee for the first time. It is a normal practice of business world that agreements are entered into, outlining rights and duties of both the parties, while deciding to carry out a specific job like doing agency work for the other party. But, it is also not uncommon that without a formal and written agreement parties decide to do job and pay/receive commission. In these circumstances, no fix formula can be devised or held to be applicable as far as payment of brokerage/commission is concerned. It is basically a business decision. Though the written agreement are considered more reliable evidenced in allowing commission payment, but no assessee can claim that because of a written agreement commission paid by it should be allowed as a matter of right. Commission paid by the assessee as per the formal agreements have been disallowed by the department in many a cases and courts have upheld such disallowance, because in such cases there was no evidence of rendering of services by the agent or the payment made by the assessee had come back to the assessee in one or other form. Mere existence of an agreement cannot decide the allowability of commission payment it is the presence of surrounding circumstances and basic facts that decide the issue in conclusive manner. Similarly, non existence of written agreement cannot be sole base for disallowance of commission payment, if other evidences prove the fact of incurring of such expenditure wholly and exclusively. We find that in the matter of Gautam Creation (supra) Hon’ble Delhi High Court has held that commission paid in absence of a written agreement can be allowed, if work was done by the agent for the assessee who pays commission to the agent. In that matter claim made by the assessee for commission payment was rejected by the AO and was confirmed by the FAA. In the appeal, Tribunal, on appreciation of evidence, concluded that there was an agreement, though not a written one, between parties and work was done by commission agents pursuant thereto, thus, justifying payment made by the assessee. Hon’ble dismissed the appeal filed by the department and upheld the order of the Tribunal. In the case under consideration it is found that the assessee had incurred negligible expenditure under the head foreign travel, though it is mainly in the business of export. It is also found that it does not have office out of India. It is getting order from its agent and payment is routed through proper banking channels. From the records it is clear that profit of the assessee is also increasing. Correspondence of the foreign agent clearly show that the assessee is engaged in the business of exporting goods and is making payments to the agent regularly. It cannot be denied that here was a longstanding relationship between assessee and selling agent, one of the main ingredient for allowing /disallowing commission payment. We find that in the case of the sister concern, Anand Enterprises, Tribunal had dealt with the identical issue for the year 2005-06(ITA/3782/2008-dated 19.11.2011) Facts of that case were that sister concern was also engaged in the business of manufacturing and export of garments in the year in question, it had claimed deduction under the head “Agency Commission”, that the commission was paid only to one party, namely, Mr. Lenny King. The assessee was called upon to furnish details of commission paid and services provided. The assessee submitted that the agency commission was payable at 10% of F.O.B. value as mentioned in GRs, which were approved by the Reserve Bank of India. The AO held the submissions of the assessee were general in nature, that there was no new buyer introduced by the said agent. He allowed commission agency expenditure @ 2.88%, following the rate at which commission was paid last year. Resultantly, an addition of Rs.32,11,200/- was made to the total income of the assessee. In the appellate proceedings, FAA deleted the addition made by the AO. Dimissing the appeal filed by the AO, Tribunal held as under: 

“4.After considering the rival submissions and perusing the relevant material on record, it is noted that there is no dispute about the fact that the assessee availed the services of the foreign agent in respect of exports effected by it, as was apparent from the GRs. This fact was also approved by the RBI. From page l8 of the paper book, being the statement showing comparison of gross profit and business income for this year vis-à-vis earlier year, it can be noticed that the export sales in this year increased from Rs.8.06 crores to Rs.11.15 crores. Despite the payment of commission at l0% to a person, who is unrelated to the assessee, the gross profit as well as the net profit of the assessee saw substantial increase in terms of amount as well as percentage. The fact that the assessee did pay commission to its foreign agent has been acknowledged by the AO as is apparent from his decision in restricting the deduction to 2.88% of the turnover. Once the commission is accepted to have been paid, there is no logic in disallowing such expenditure by holding that it was excessive. It is for the assessee to determine the way in which it has to carry on its business. The assessee has to decide the percentage of commission which is to be allowed by him considering all the attending circumstances and the business exigencies. In our considered opinion, the ld. CIT(A) was justified in deleting this addition.” 

Considering the peculiar facts and circumstance of the case under appeal and following the order of the coordinating bench delivered in the case of Anand Enterprises (supra),we are of the opinion that commission paid by the assessee to its agent is an allowable expenditure. 

Facts of the case being identical to the one as decided in ITA No. 3782/Mum/2008 (supra) in assessee’s own case and in the case of the assessee’s sister concern, we, respectfully following the same,  set aside the order passed by the CIT(A) and direct the AO to delete the addition of Rs. 85,72,459/- for the year under consideration.

5.	 The issue involved in the ITA Nos. 6481/Mum/2012 & 6747/Mum/2013 is identical to the issue as decided  by us in ITA No 3021/Mum/2012 AY 2008-09 supra and therefore ours  findings in ITA No. 3021/Mum/2012  would apply to  ITA Nos. 6481/Mum/2012 & 6747/Mum/2013 ,mutandis mutandis, as well.    Accordingly, the additions of agency commission as made by the AO and sustained by the CIT(A) in all the years are  deleted.

6.	In the result, the appeals of the assessee are allowed.
Order pronounced in the open court on this day of 11th August 2016. 
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(Shailendra Kumar Yadav)			      (Rajesh Kumar)	        
                JUDICIAL MEMBER               		ACCOUNTANT MEMBER	                                   

Mumbai,  Dated : 11th August, 2016.
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