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O R D E R
PER SHRI AK GARODIA, ACCOUNTANT MEMBER:

This appeal is filed by the assessee directed against the assessment order passed by the AO on 27/7/2012 u/s 143 r.w.s 144C of the Income-tax Act as per directions of the DRP dated 25/6/2012.

2.
The grounds raised by the assessee are as under:

I Transfer Pricing 
1. The learned Assessing Officer (" AO'') and the ld Additional Commissioner of Income Tax (Transfer Pricing - VI), Bangalore ("Transfer Pricing Officer" or "TPO") grossly erred in law and facts of the case in determining the Arm's Length Price ('ALP') of the international transaction of the Appellant and thereby making an adjustment of Rs. 14,811,988 with respect to the software development services rendered by the tax payer under section 92CA of the Act. 

2. The learned AO and TPO ought to have accepted the arm's length price as determined by the Appellant. 

3. The learned TPO and the learned AO ought to have accepted the difference in risk profile of the Appellant vis-a-vis the comparable companies. The learned TPO and the learned AO erred in not allowing the benefits of working capital adjustment and market risk adjustment to the Appellant. 

4. The learned TPO and the learned AO erred in concluding that the Appellant is 
exposed to single customer risk without evaluating the business arrangement 
of the Appellant. 

5. The learned TPO and the learned AO erred in not allowing the benefit of range of +/- 5% as provided in proviso to section 92C(2) of the Act to the Appellant, while determining the arm's length price. 

6. On the facts and circumstances of the case, the learned AO and the learned TPO erred in rejecting the Transfer Pricing ("TP'') documentation without appreciating the contentions, arguments, and evidentiary data put forward by the Appellant during the course of the proceedings before them, and in doing so have grossly erred: 

6.1 
in rejecting the comparability analysis carried in the TP documentation and conducting a fresh comparability analysis for determining the arm's length price by the learned TPO. 

6.2 
in adopting the arm's length mark up to be 23.65%, in respect of the international transaction pertaining to the rendering of software development services by the Appellant; 

6.3 
in completely relying on the unaudited data requisitioned and consequently obtained by taking recourse to the provisions of Section 133(6) of the Act, which in many instances are inconsistent with the data disclosed in audited 
reports. In doing so the learned TPO has erred in complying with the principles of natural justice. 

6.4 
in considering 25 percent as the threshold limit for the Related Party Transactions filter as this number is an arbitrary number that has been adopted without any judicial precedence or reasonable basis. 

6.5 
in rejecting the upper limit for sales turnover filter proposed by the appellant without providing any empirical analysis. In doing so, the learned TPO erred in not appreciating that the software industry is clearly demarcated based on size. 

6.6 
in accepting companies like Infosys Limited and Wipro Limited as comparable companies even though the sales of Infosys and Wipro are driven 
based on brand developed by them. In doing so the learned TPO and the learned AO have ignored the adjudication of the Delhi Income Tax Appellate 
Tribunal (ITA 1') in Agnity India Technologies India Pvt. Ltd. (reference: ITA No. 3856(Del)/2010). 

6.7 
in accepting companies engaged in the provisron of software product development like Avani Cimcon Technologies Limited, KALS Information Systems Limited, Persistent Systems Limited, Quintegra Solution Limited, Sasken Communication Technologies Limited, R Systems International 
Limited and Thirdware Solution Limited which are functionally not comparable to the Appellant's business. 

6.8 
in accepting Tata E1xsi Limited as a comparable company even though the company in its reply to the learned TPO under section 133(6) had mentioned 
that the company provides product design services, which is functionally not comparable to the appellant's business. 

6.9 
in accepting companies such as Celestial Labs Limited, Flextronics Software Systems Limited and Softsol India Limited which are functionally not 
comparable to the Appellant's business; 

6.10 in accepting companies like Celestial Labs Limited 
and Infosys Limited which have abnormal/fluctuating profit margins. In doing so the learn 
have 
disregarded the various jurisdictional ITA T rulings in case of 
LABS 

India Pvt. Ltd. Vs. ACIT (reference ITA. No. 398/Bang (2008), E-Gain Communication Private Limited (reference: ITA No. 1685/PN/07 - Pune); 

6.11 in accepting companies like Flextronics Software Systems Limited, Quintegra Solutions Limited, Sasken Communications Technologies Limited, Wipro Limited and R Systems International Limited without taking into consideration . the peculiar economic circumstances surrounding their 
operations during the year under review; 

6.12 in accepting companies having Related Party Transactions exceeding 10% such as Softsol India Limited and Infosys limited. In doing so the learned AO has disregarded the Delhi ITAT ruling in case of Sony India Pvt. Ltd. (reference ITA No.1189IDeI /2005); 

6.13 in upholding the actions of the learned TPO in applying the export filter for selection of software comparables. In doing so, the learned TPO erred in 
rejecting Aarman Software Private Limited and VMF Soft Tech Limited. 

6.14 in applying the onsite filter for selection of software comparables with the use of the data obtained under section 133(6) of the Act, is not economically valid. 
In doing so, the learned TPO erred in rejecting companies such as Akshay Software Technologies Limited, Prithvi Information Solutions Limited, 
Silverline Technologies Limited, Zylog Systems Limited and VJIL Consulting Limited. 

6.15 in not maintaining consistency in applying the filters of rejecting companies with abnormal fluctuating margin, diminishing revenue! persistent losses for 
the period under consideration, companies with peculiar economic circumstances, companies with different financial year ending, companies for 
which data are not available in database! public domain and companies with related party transactions exceeding 25%. 

6.16 in accepting companies like Wipro Limited, Thirdware Solution Limited, Persistent Systems Limited, Quintegra Solutions Limited Tata Elxsi Limited which owns intangible assets. 

6.17 in accepting companies like Igate global solutions Limited, Thirdware solution Limited, E-Zest Solutions Limited and Wipro limited where segmental data pertaining to software development services is not available. 

7. The learned TPO and the learned AO erred in disregarding the use of multiple year data, and ought to have accepted the use of contemporaneous data due to non-availability of current year data in the public domain at the time 

preparing the documentation. 

II
Adjustment of interest income to the profits of the undertaking, considered twice, while computing deduction section 1OA of the Act The learned AO has erred in reducing the interest income of Rs. 214,052 again from the profits of the undertaking for calculating deduction under section 1OA of the Act. 
2. The learned AO ought to have observed that the interest income amounting to Rs. 214,052 had already been reduced by the Appellant from the profits of the undertaking in the computation of business income and offered the same to tax 
under the head 'Income from other sources'. 

Ill. 
Reduction of intern et access charges only from export turnover and not from total turnover of the undertaking, while computing deduction under section 1OA of the Act 

1. The learned AO has erred in reducing the internet access charges amounting to Rs. 27,654 from the export turnover of the undertaking while computing deduction under section 10A of the Act. 

2. The learned AO has erred in concluding that the internet access charges are attributable to the delivery of software development services outside India and also for providing technical services outside India. 

3. The learned AO has erred in not accepting the contention of the Appellant that should the internet access charges amounting to Rs. 27,654 be reduced from the export turnover, the expenses should also be reduced from the total 
turnover in arriving at the deduction under section 1OA of the Act. 
3. The learned AO has erred in not relying upon the Hon'ble Jurisdictional Karnataka High Court judgment dated 30111 August, 2011 (IT A No. 70 of 2009) in the case of Tata Ehsi & Ors. wherein, it has been held that the components of the Export Turnover in the numerator and denominator cannot be different. Therefore, though there is no definition of the term 'Total 
Turnover' in section 1OA, there is nothing in the said section /0 mandate that, what is excluded from the numerator that is Export Turnover would nevertheless form part of the denominator. 

IV. 
Levy of interest under section 234B, 234C and 234D of the Act 

1. The learned AO is erred in levying interest under section 234B of the amounting to Rs. 525,874, which is consequential in nature. 

2. The learned AO has erred in levying interest under section 234C of the Act amounting to Rs. 172,829, which is in excess of interest computed by the Appellant in the return of income of Rs. ] 63,258 . 

3. The learned AO is erred in levying interest under section 2340 of the Act amounting to Rs. 770, which is consequential in nature. 
3.
It was submitted by the learned AR of the assessee that in respect of TP issues, various sub grounds are raised by the assessee under ground I but the assessee is pressing only sub ground Nos.6.6 to 6.9, 6.11, 6.16 and 6.17 and in addition to that, the assessee is also pressing the additional ground raised by the assessee in respect of TP issue i.e. ground No.6.18 and the remaining sub grounds on TP issue are not pressed.

4.
Accordingly those remaining sub grounds on TP issue are rejected as not pressed.

5.
Regarding various grounds in respect of TP issue which are pressed, it was submitted by learned AR of the assessee that the business profile of the assessee company has been noted by the TPO on page 2 of his order and it says that the assessee company undertakes  software development services solely for UL, UbiNetics VPT Ltd.,  UK which is principal holding company of the assessee company and that company at present holds 99.99% of the total share capital of the assessee company.  He also submitted that the operating profit of the assessee company is noted at 17.58% and ALP has been worked out by the TPO at 23.65% and because the difference was more than 5%, TP adjustment was made by the TPO of Rs.148,11,988/-.  He further submitted that while doing so, the TPO has considered 20 comparables and out of these, the assessee is requesting for exclusion of 13 comparables as per the chart submitted in the course of hearing.  He submitted that these 13 comparable should be excluded and his objection is on the basis of functional dissimilarity.  Thereafter he submitted that in the case of Infineon Technologies Pvt. Ltd., in ITA  No.167/Bang/2012 dated 6/11/2015 copy available on pages 21-64 of the case law paper book, same 20 comparables were selected by the TPO in that case also and business profile of that company is also same and in that case also, these 13 comparables were rejected as per the ITAT order. It is submitted that as per the Tribunal order, this issue is covered in favour of the assessee and therefore, these 13 comparables should be rejected in the present case also.

6.
The learned DR, Revenue supported the orders of the authorities below.

7.
We have considered the rival submissions.  First of all we examine the acceptability of one comparable i.e. Celestial Biolabs Ltd., having margin of 87.94%  as per the TPO’s order because if it is found that this comparable is not proper and is to be excluded then the issue regarding remaining 12 comparables for which objection is raised by the assessee will be of academic interest in this case because if this one comparable Celestial Biolabs is excluded out of total 20 comparables adopted by the TPO, The ALP will come down by around 4.4% resulting into the ALP within + 5% range of the profit margin of the assessee company.  The finding of the Tribunal in the case of Infineon Technologies Pvt. Ltd., (Supra) in respect of this comparable i.e. Celestial Biolabs is as per para No.9 on pages 17 to 19 of this Tribunal order and for the sake of ready reference, this para No.9 is reproduced below:

9.

Celestial Biolabs Ltd.
9.1
This comparable was selected by the TPO for inclusion in the final list of comparables.  Before the TPO, the assessee had objected to the inclusion of this company in the list of comparables for the reasons that it is functionally different form the assessee and that it fails the employee cost filter.  The TPO, however, brushed aside the objections raised by the assessee by stating that the objections of functional dissimilarity has been dealt with in detail in the T.P. order for Assessment Year 2007-08.  As regards the objection raised in respect of the employee cost filter issue, the TPO rejected the objections  by observing that the employee cost filter is only a trigger to know the functionality of the company.  
9.2
Before us, the learned Authorised Representative contended that this company is not functionally comparable, as the company is into bio-informatics software product / services and the segmental break up is not provided.  It was submitted that :-

(i)  This company is engaged in the development of products in the field of bio-technology, pharmaceuticals, etc. and therefore is not functionally comparable to the assessee; 

(ii)  This company has been held to be functionally incomparable to software service providers by the decision of the co-ordinate bench of this Tribunal in the assessee's own case for Assessment Year 2007-08 (supra);

(iii)    The co-ordinate bench of this Tribunal in its order in the case of Trilogy E-Business Software India Pvt. Ltd. (supra) at para 43 thereof had observed about this company that –

“ ….. As explained earlier, it is a diversified company and therefore cannot be considered as comparable functionally with the assessee.  There has been no attempt to identify, eliminate and make adjustment of the profit margins so that the difference in functional comparability can be eliminated.  By not resorting to such a process of making adjustments, the TPO has rendered this company as not qualifying for comparability.  We therefore accept the plea of the assessee in this regard.”

(iv)     The rejection / exclusion of this company as a comparable for Assessment Year 2007-08 for software service providers has been upheld by the co-ordinate benches of this Tribunal in the cases of LG Soft India Pvt. Ltd. in ITA No.112/Bang/2011, CSR India Pvt. Ltd. in IT(TP)A No.1119/Bang/2011 and by the ITAT, Delhi Bench in the case of Transwitch India Pvt. Ltd. in ITA No.6083/Del/2010.

(v)     The facts pertaining to this company has not changed from Assessment Year 2007-08 to Assessment Year 2008-09 and therefore this company cannot be considered for the purpose of comparability in the instant case and hence ought to be rejected.  In support of this contention, the assessee has also referred to and quoted from various parts of the Annual Report of the company.  

9.3
Per contra, the learned Departmental Representative supported the inclusion of this company in the list of comparable companies.  The learned Departmental Representative submitted that the decisions cited and relied on by the assessee are for Assessment Year 2007-08 and therefore there cannot be an assumption that it would continue to be applicable for the period under consideration i.e. Assessment Year 2008-09. 

9.4.1
We have heard both the parties and perused and carefully considered the material on record.   While it is true that the decisions cited and relied on by the assessee were with respect to the immediately previous assessment year, and there cannot be an assumption that it would continue to be applicable for this year as well, the same parity of reasoning is applicable to the TPO as well who seems to have selected this company as a comparable based on the reasoning given in the TPO’s order for the earlier year.  It is evidently clear from this, that the TPO has not carried out any independent FAR analysis for this company for this year viz. Assessment Year 2008-09.  To that extent, in our considered view, the selection process adopted by the TPO for inclusion of this company in the list of comparables is defective and suffers from serious infirmity.  

9.4.2
Apart from relying on the afore cited judicial decisions in the matter (supra), the assessee has brought on record substantial factual evidence to establish that this company is functionally dis-similar and different from the assessee in the case on hand and is therefore not comparable and also that the findings rendered in the cited decisions for the earlier years i.e. Assessment Year 2007-08 is applicable for this year also.  We agree with the submissions of the assessee that this company is functionally different from the assessee.  It has also been so held by co-ordinate benches of this Tribunal in the assessee's own case for Assessment Year 2007-08 (supra) as well as in the case of Trilogy E-Business Software India Pvt. Ltd. (supra).  In view of the fact that the functional profile of and other parameters of this company have not changed in this year under consideration, which fact has also been demonstrated by the assessee, following the decision of the co-ordinate benches of the Tribunal in the  assessee's own case for Assessment Year 2007-08 in ITA No.845/Bang/2011 and Trilogy E-Business Software India Pvt. Ltd. in ITA No.1054/Bang/2011, we hold that this company ought to be omitted form the list of comparables.  The A.O./TPO are accordingly directed. 

8.
As per the above para of this Tribunal order, it is seen that it was held by the Tribunal in that case that this company is functionally dissimilar and different from that assessee i.e.  Infineon Technologies India Pvt. Ltd. (Supra).  The business profile of that company is noted by the Tribunal in para 2.1 of this Tribunal order as per which that company is engaged in the business  of providing of software development services of electronic integrated circuit to his parent company.  Hence, it is seen that the business profile of that company and the present assessee company is similar and under these facts, we are of the considered opinion that as per this Tribunal order, this company i.e. Celestial Biolabs Ltd, cannot be taken as a comparable because of functional dissimilarity. Therefore, we hold that this company should be omitted from the list of comparables.  The AO/TPO are accordingly directed.

We have also noted that once it is found that this comparable is to be excluded then the issue regarding the remaining 12 comparables for which the assessee is arguing for exclusion will become of academic interest and therefore, we do not enter into that aspect.  Since the profit margin of this comparable i.e. Celestial Biolabs Ltd.,  noted by the TPO of page No.12 of his order is 87.94%, after exclusion of this company, the average margin of remaining 19 comparables will come down to 20.27% and profit margin of the assessee company is noted by the TPO on page No.2 of his order at 17.58% and, therefore, it is noted that after exclusion of this one comparable,  the ALP comes down to 20.27% which is within + 5% range and hence, we hold that no TP adjustment is required to be made in the present case.  All the grounds of the assessee in TP issue which have been pressed before us are disposed of in this manner.
9.
Ground No.II is as under:
II
Adjustment of interest income to the profits of the undertaking, considered twice, while computing deduction section 1OA of the Act The learned AO has erred in reducing the interest income of Rs. 214,052 again from the profits of the undertaking for calculating deduction under section 1OA of the Act. 
3. The learned AO ought to have observed that the interest income amounting to Rs. 214,052 had already been reduced by the Appellant from the profits of the undertaking in the computation of business income and offered the same to tax 
under the head 'Income from other sources'. 

10.
Regarding this issue, it was submitted by the learned AR of the assessee that as per objection No.38 raised before the DRP as reproduced on page 43 and 44 of the DRP order, the objection of the assessee was that the AO has erred in reducing interest income of Rs.2,14,052/- twice from the profits of the assessee for calculating deduction u/s 10A of the Income-tax Act.  He submitted that this aspect was by mistake not decided by DRP and therefore, this matter may be restored back to the file of the AO for fresh decision after factually verifying this aspect that this amount was reduced from the income of the assessee by the assessee also and it was again reduced by the AO/TPO resulting in double reduction from the income of the assessee for the purpose of computing deduction u/s 10A of the Income-tax Act.

11.
The learned DR, the Revenue supported the orders of the authorities below:

12.
We have considered the rival submissions. We find that as per the objection No.38 raised before DRP by the assessee, this objection was very much raised by the assessee before DRP but while deciding the objection as per para No.42 of the DRP order, this aspect of the matter was left to be decided by mistake and, therefore, we feel it proper to restore this matter back  to the file of the AO for a fresh decision after verifying this claim of the assessee that the reduction of interest income of Rs.2,14,052/- was made twice for the purpose of computing deduction liable to the assessee us/ 10A of the Income-tax Act.  The AO should pass necessary order as per law after proving reasonable opportunity of being heard.  Accordingly, this ground is allowed for statistical purposes.

13.
Ground No.III is as under:
Ill. 
Reduction of internet access charges only from export turnover and not from total turnover of the undertaking, while computing deduction under section 1OA of the Act 
1. The learned AO has erred in reducing the internet access charges amounting to Rs. 27,654 from the export turnover of the undertaking while computing deduction under section 10A of the Act. 

2. The learned AO has erred in concluding that the internet access charges are attributable to the delivery of software development services outside India and also for providing technical services outside India. 

3. The learned AO has erred in not accepting the  

contention of the Appellant that should the internet access charges amounting to Rs. 27,654 be reduced from the export turnover, the expenses should also be reduced from the total 
turnover in arriving at the deduction under section 1OA of the Act. 

4. The learned AO has erred in not relying upon the Hon’ble Jurisdictional Karnataka High Court judgment dated 30111 August, 2011 (IT A No. 70 of 2009) in the case of Tata Ehsi & Ors. wherein, it has been held that the components of the Export Turnover in the numerator and denominator cannot be different. Therefore, though there is no definition of the term 'Total 
Turnover' in section 1OA, there is nothing in the said section /0 mandate that, what is excluded from the numerator that is Export Turnover would nevertheless form part of the denominator. 

14.
It was submitted by the learned AR of the assessee that this issue is squarely covered in favour of the assessee as per the judgment of Hon’ble jurisdictional  High Court rendered in the case of Tata Elxsi and others as reported in 349 ITR 78.  
15.
The learned DR of the Revenue supported the orders of the authorities below.
16.
We have considered rival submissions.  We find that as per the judgment of Hon’ble Karnataka High Court rendered in the case of Tata Elxsi (Supra), if any amount is reduced form export turnover then the same is to be reduced from total turnover also because total turnover is nothing but export turnover + domestic turnover.
17.
Respectfully following this judgment of Hon’ble Karnataka High Court, we hold that in the present case also, the amount of Rs.27,654/- reduced from export turnover should also be reduced from total turnover for the purpose of computing deduction allowable to the assessee u/s 10A of the Income-tax Act.  

18.
The ground is allowed.

19.
Ground No. IV of the assessee is consequential which is regarding interest u/s 234B, 234C and 234D of the Act. 
We hold accordingly.

20.
In the result, the appeal of the assessee stands partly allowed in the terms indicated above. 


Order  pronounced in the open court on  30th   May,  2016.  
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Sd/-
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