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AMEA/ORDER

Per RAJESH KUMAR, Accountant Member.
This is an appeal filed by the assessee and is directed against the order
of the Principal Commissioner of Income Tax (OSD), Mumbai dated

10.6.2015 pertaining to assessment year 2011-12.

2. The issue raised in ground No.1 of appeal is against the confirmation of
addition/disallowance of Rs.1,81,118/- by the Id.CIT(A) as made by the AO
u/s 14A of the Income Tax Act, 1961 (hereinafter called and referred to the
Act) read with Rule 8D of the Income Tax Rules, 1962 (hereinafter called

and referred to as the Rules). In the ground No.2, the issue raised is
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against the confirmation of action of the AO by the Id. CIT(A) by making
disallowance u/s 14A read with rule 8D while computing book profit u/s
1151B of the Act.

3. Brief facts of the case are that a search action u/s 132(1) of the Act
was carried out by the Dy. Director of Income Tax (Inv), Unit —II-3, Mumbai
in the case of M/s Sunteck Realty Limited and its Group Companies,
promoters and executives on 11.01.2012 of which the assessee was a group
company and was also covered under the said operation. Accordingly, a
notice u/s 153A dated 8.2.2013 was issued and served upon the assessee
which was complied by the assessee by filing return of income on 14.8.2013
declaring a total income of Rs.3,81,80,690/-. It is pertinent to mention that
the assessee had filed original return u/s 139(1) of the Act on 29.9.2011
declaring total income of Rs.3,81,81,227/-. Thereafter, scrutiny proceedings
were initiated against the assessee and statutory notices under section
143(2) and 142(1) were issued and served upon the assessee. During the
course of assessment proceedings, the AO observed that the assessee has
earned dividend income to the tune of Rs.1,12,52,583/- and made suo
mottu disallowance of Rs.43,832/- u/s 14A r.e.w.rule 8D of the Rules which
was not in consonance with the formula as provided in rule 8D and
accordingly, the AO issued notice to the assessee as to why the said method
as prescribed under rule 8D should not be invoked to calculate disallowance.
In response to the said query the assessee replied that it had suo mottu

made disallowance of Rs.43,832/- and no more further disallowance was
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required to be made. The AO ,not finding the reply of the assessee
convincing ,invoked the provisions of Rule 8D of the Rules and worked out
the disallowance at Rs.2,24,950/- and after allowing credit of suo mottu
disallowance of Rs.43,832/- and made net addition of Rs.1,18,118/- made
by framing assessment u/s 143(3) r.w.s.153A of the Act vide order dated
28.3.2014 by assessing the income at Rs.3,83,61,800/- and also worked out
the book profit by allowing the disallowance of Rs.2,24,950/- under the
normal provisions of Act and Rs.2,82,77,337/- under the provisions of
section 115IB of the Act. Aggrieved by the order of the AO the assessee
preferred an appeal before the Id. CIT(A) who also confirmed the action of
the AO by upholding as under :
"5.3 I have very carefully considered the matter. At the very outset it
Is observed that the appellant had itself claimed certain expenses
under s. 14A, thereby confirming that the expenditure relatable to the
exempt income is indeed to be computed and added back in the hands
of the appellant. The instant year being A.Y. 2011-12, it is settled
position in law that the disallowance under s.14A has to be computed
in accordance with the formula laid down under Rule 8D. In the
circumstances, the action of the A0 has to be confirmed and is
accordingly confirmed. Further, as per clause (f) of Explanation to Sec.
115JB, the amount of any expenditure relatable to exempt income has
to be added back to the book profit under the provisions of Sec. 115JB.
The appellant had itself added back a certain sum considering the
same as expenditure relatable to income exempt from tax. The AO has,

however, computed the disallowance as per Rule 8D, which is as per
law. Therefore, I decline to interfere with the action of the AO.”

4, We have carefully considered the submissions of the parties, perused
the material placed before us including the orders of authorities below. The

Id.AR submitted before us that since the assessee has suo mottu disallowed
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an amount of Rs.43,832/- and the addition as made by the AO and confirmed
by the Id.CIT(A) was wrong and deserved to be deleted and the same is the
position of law with regard to the calculation of income u/s 115IB of the Act
in which also the AO added the disallowance to the income of the assessee
which is contrary to the provision of the Act. Per contra, the |Id. DR heavily
relied upon the orders of authorities below. We find from the facts before us
that the provisions of section 14A r.w.r.8D of the Rules are applicable in the
instant year under consideration before us and therefore, the AO has rightly
invoked the provisions while passing the order as regard the computation of
book profit under section 115JB of the Act subject to clause (f) to
Explanation (1) to section 115JB of the Act has been inserted from the
assessment year 2007-08 and in view of the said clause, the AO has rightly
added the amount of disallowance as calculated u/s 14A r.w.r.8D to the
book profit also. In view of the above observations, we do not find any
infirmity in the order of the Id.CIT(A) who has rightly upheld the order of the

AO and accordingly, the appeal of the assessee is dismissed.

5. In the result the appeal of the assessee is dismissed.

The above order was pronounced in the open court on 22nd Aug, 2016.
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