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gt & 3IX d/Respondent by :  Shri A.V. Sreekanth, JCIT
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AU /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

This appeal of the assessee is directed against the order of

the Commissioner of Income Tax (Appeals) -1, Coimbatore, dated

26.10.2016 and pertains to assessment year 2013-14, confirming

the penalty levied by the Assessing Officer under Section 271(1)(c)

of the Income-tax Act, 1961 (in short 'the Act').
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2. Shri S. Sridhar, the Ld.counsel for the assessee, submitted
that for the assessment year under consideration, the assessee
filed appeal before this Tribunal against the quantum order passed
by the CIT(Appeals), in I.T.A. No.366/Mds/2015. However, at the
time of hearing of the appeal, the assessee withdrew the same,

therefore, the Tribunal dismissed the appeal as withdrawn.

3. Referring to Section 275(1)(a) of the Act, the Ld.counsel for
the assessee submitted that the Assessing Officer is expected to
pass a penalty order within six months from the end of the month in
which the order of the appellate Tribunal was received by the
Commissioner or Principal Commissioner, as the case may be. In
this case, according to the Ld. counsel, the order of this Tribunal
was dated 30.04.2015. The Assessing Officer passed the
consequential order giving effect to the order of this Tribunal on
07.07.2015. Therefore, according to the Ld. counsel, the six
months period has to be computed either on the date on which the
Commissioner received the order or the date on which the
Assessing Officer passed the consequential order on 07.07.2015.
However, the Assessing Officer passed the penalty order only on

22.03.2016 which is beyond the period of limitation. Hence,
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according to the Ld. counsel, the order passed by the Assessing
Officer levying penalty under Section 271(1)(c) of the Act cannot

stand in the eye of law.

4. Referring to proviso to Section 275(1)(a) of the Act, the
Ld.counsel for the assessee submitted that when an appeal was
pending before the Tribunal, proviso to Section 275(1)(a) of the Act
is not applicable at all. In this case, the CIT(Appeals) as well as the
Assessing Officer have misconstrued the proviso to Section
275(1)(a) of the Act and confirmed the penalty. Referring to the
written submission filed by the assessee before the CIT(Appeals),
the Ld.counsel submitted that the investments made in the landed
property were very much available before the Assessing Officer,
therefore, it cannot be said that the assessee has concealed any

particulars of income or furnished inaccurate particulars.

5. The Ld.counsel for the assessee further submitted that the
show cause notice issued by the Assessing Officer does not
specifically mentioned whether the penalty was levied for
concealment of particulars of income or for furnishing inaccurate
particulars of income. Since the Assessing Officer has not applied

his mind to the facts of the case and failed to indicate whether he
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levied penalty for concealment of income or for furnishing
inaccurate particulars, according to the Ld. counsel, the order

passed by the Assessing Officer cannot stand in the eye of law.

6. On the contrary, Shri A.V. Sreekanth, the Ld. Departmental
Representative, submitted that admittedly the assessee filed appeal
for the year under consideration before this Tribunal and the same
was withdrawn. Since the assessee has withdrawn the appeal filed
before this Tribunal, proviso to Section 275(1)(a) of the Act is not
applicable at all. According to the Ld. D.R., the assessee’s case
squarely falls under proviso to Section 275(1)(a) of the Act.
Therefore, the order passed by the Assessing Officer levying
penalty under Section 271(1)(c) of the Act is within a period of
limitation. Referring to the show cause notice issued by the
Assessing Officer, the Ld. D.R. submitted that no doubt, the
Assessing Officer has not specified in the show cause notice
whether he has proposed to levy penalty for concealment of income
or furnishing inaccurate particulars of income. However, according

to the Ld. D.R., that does not invalidate the penalty proceeding.

7. We have considered the rival submissions on either side and

perused the relevant material available on record. In the show
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cause notice issued to the assessee, the Assessing Officer has not
specified whether he has proposed to levy penalty for furnishing
inaccurate particulars or for concealing any part of income. The
very object of issuing show cause notice is to give an opportunity to
the assessee to explain why penalty should not be levied on the
assessee under Section 271(1)(c) of the Act. Since the Assessing
Officer has not specified the reasons for levying penalty under
Section 271(1)(c) of the Act, i.e. whether for furnishing inaccurate
particulars or for concealing particulars of income, the assessee
may not have an effective opportunity to represent the matter before

the Assessing Officer.

8. Since the proceeding before the Assessing Officer is a
judicial proceeding, this Tribunal is of the considered opinion that
effective opportunity should be given to the assessee for
representing the matter before the Assessing Officer by specifying
the reasons for which the Assessing Officer is proposing to levy
penalty. Since such an opportunity was not given, this Tribunal is of
the considered opinion that the judgment of Karnataka High Court in
CIT v. Manjunatha Cotton and Ginning Factory (2013) 359 ITR 565

is squarely applicable to the facts of the case. The assessee has
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filed a copy of Supreme Court order wherein the SLP was
dismissed by the Apex Court against the judgment of the Karnataka

High Court.

9. In view of the above judgment of Karnataka High Court in
Manjunatha Cotton and Ginning Factory (supra) and judgment of
Apex Court in CIT v. SSA’s Emerald Meadows, Special Leave
Petition No.11485/2016, a copy of which is filed by the assessee,
this Tribunal is unable to uphold the order of the CIT(Appeals).
Accordingly, orders of both the authorities below are set aside and

the penalty levied by the Assessing Officer is deleted.

10.  Inthe result, the appeal filed by the assessee is allowed.

Order pronounced on 31% May, 2017 at Chennai.
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