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M /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

This appeal of the Revenue is directed against the order of
the Commissioner of Income Tax (Appeals)-V, Chennai, dated

13.06.2013 and pertains to assessment year 2005-06.
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2. Shri A.V. Sreekanth, the Ld. Departmental Representative,
submitted that the only issue arises for consideration is with regard
to reopening of assessment under Section 147 of the Income-tax
Act, 1961 (in short 'the Act'). According to the Ld. D.R., for the
assessment year 2005-06, the assessee filed return of income on
05.10.2005 admitting a total income of ¥44,982/-. The assessment
was completed under Section 143(3) of the Act by order dated
26.12.2007. In the original assessment order, the Assessing Officer
had not considered the shareholding pattern of the partners while
converting the partnership into a company. According to the Ld.
D.R., all the partners of the firm admittedly, before succession,
became shareholders of the company. However, there was
difference in allotment of shares to the partners contrary to the
proviso to Section 47(xiii) of the Act. Therefore, the exemption of
capital gain has to be withdrawn under Section 47A(3) of the Act.
Since the Assessing Officer had not considered this at the time of
original assessment, the assessment proceeding was reopened by
issuing notice under Section 148 of the Act within a period of four
years. However, the CIT(Appeals) found that there was a change of
opinion. Therefore, he found that the Assessing Officer has no

jurisdiction to reopen the assessment. According to the Ld. D.R.,
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the CIT(Appeals) proceeded on the presumption that there was no
negligence on the part of the assessee. The negligence on the part
of the assessee would come into play when the Assessing Officer
proposed to reopen assessment after four years. In this case, the
assessment was reopened within four years. Therefore, there is no
question of considering the negligence of the assessee. Since the
shareholding pattern was not examined by the Assessing Officer,
the Assessing Officer had not expressed any opinion on the issue,
therefore, there is no question of any change of opinion. Further,
the CIT(Appeals) has not disposed of the appeal on merit after

considering the shareholding pattern of the respective partners.

3. On the contrary, Sh. A.S. Sriraman, the Ld.counsel for the
assessee, submitted that the assessee has furnished all the
materials before the Assessing Officer. In fact, notice under Section
143(2) of the Act was issued at the time of original assessment
calling for the names and address of shareholders who subscribed
the numbers of shares applied and the amount paid, etc. The
assessee has furnished all the details during the course of original
assessment. Merely because there was no discussion in the

assessment order, it does not mean that the Assessing Officer has
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not considered the same. In fact, after calling for all the materials
from the assessee, the Assessing Officer allowed the claim of the
assessee under Section 47(xiii) of the Act. Therefore, there is no
question of any withdrawal of exemption under Section 47A(3) of

the Act.

4. We have considered the rival submissions on either side and
perused the relevant material available on record. No doubt a
questionnaire was issued to the assessee calling certain details.
From the questionnaire it is seen apparently that the details of share
allotted to each partner are not called for. Therefore, the share
allotted to each partner of the erstwhile firm, after succession, is not
considered by the Assessing Officer at any point of time in the
original assessment proceeding. Therefore, the Assessing Officer
found that there was a difference in the allotment of shares. Hence,
he issued notice under Section 148 within four years. As rightly
submitted by the Ld.counsel for the assessee, there is no
negligence on the part of the assessee. For reopening assessment
within four years, it may not be necessary that there is negligence
on the part of the assessee. What is necessary is to see whether

any income of the assessee chargeable to tax escaped income. In
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this case, the Assessing Officer came to a conclusion that there was
reason to believe that the income otherwise chargeable to tax has
escaped income since there was difference in the allotment of
shares to the partners. Therefore, this Tribunal is of the considered
opinion that the Assessing Officer has rightly reopened the
assessment. Since no opinion was expressed in the original
assessment, it is not the question of change of opinion. Therefore,
the CIT(Appeals) may not be correct in saying that the Assessing
Officer has no jurisdiction to reopen the assessment. This Tribunal
is of the considered opinion that as the Assessing Officer has rightly
reopened the assessment, the CIT(Appeals) has to dispose the
appeal on merit on the basis of the grounds raised before him.
Accordingly, the order of the CIT(Appeals) is set aside. The appeal
is remitted back to the file of the CIT(Appeals). The CIT(Appeals)
shall dispose the appeal on the basis of the grounds raised by the

assessee before him.

5. In the result, the appeal of the Revenue is allowed for

statistical purposes.
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Order pronounced on 20" November, 2015 at Chennai.
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