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3er/ ORDER

PER BENCH:

ITA Nos.787, 788, 789 & 790/Mds/2017 are filed by the Revenue
against the Order of Commissioner of Income Tax (Appeals)-8, Chennai,
in ITA Nos.50/2011-12, 59/2015-16 & 106 & 274/2016-17 dated

30.01.2017 for the AYs 2009-10, 2012-13, 2013-14 & 2014-15.
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2. Mr.B.Nischal, JCIT represented on behalf of the Revenue and

Mr.Ajith Choradia, CA represented on behalf of the assessee.

3. It was submitted by the Ld.AR that these appeals are filed by the
Revenue against the Order of the Ld.CIT(A) allowing the assessee’s claim
for deduction u/s.80IA(1) of the Act in respect of income from wind mills.
It was a submission that the AO had disallowed the assessee’s claim for
deduction u/s.80IA(1) on the ground that the assessee was not the owner
of the wind mills and had taken the wind mills on lease and, consequently,
the assessee could only be held to be the contractor in respect of the
running of the wind mills. It was a submission that the Co-ordinate Bench
of this Tribunal in the assessee’s own case for the AYs 2008-09, 2010-11
& 2011-12 in ITA Nos.1176, 1177 & 1178/Mds/2015 dated 03.05.2017
has held that under the provisions of Sec.80IA(4)(iv), there was no bar
on the assessee to generate power by taking the assets on lease for
claiming deduction u/s.80IA(1). It was a submission that Co-ordinate
Bench of this Tribunal had followed the decision of the Hon'ble
Jurisdictional High Court in the assessee’s own case in Writ Petition
No.11871/2011 dated 14.03.2012 was held in Para No.20 as held as

follows:

20. I agree with the submission made by the learned counsel appearing for the petitioner
that in contradistinction to sub-clause (v) to sub-section (4) of Section 80IA, there is no
qualification to be read into the term “undertaking” so as to be restrictive of an assessee to
be a owner along to claim the benefit under Section 80IA. Contrary to the assertion of the
learned standing counsel appearing for the Revenue, I do not find anything in sub-section
(3) of Section 80IA, which would go against the claim of the assessee herein that the mere
fact that the assessee is a lessee, per se, does not result in any disqualification to reject
the deduction claim under Section 80IA.
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It was a submission that these appeals filed by the Revenue were

liable to be dismissed.

4. The Ld.DR vehemently supported the order of the AO. It was a
submission that the assessee was not the owner of the wind mills and
consequently the assessee was not entitled to the deduction u/s.80IA(1)

of the Act.

5. We have considered the rival submissions. On perusal of the orders
of Co-ordinate Bench of this Tribunal for the AYs 2008-09, 2010-11 &
2011-12 in ITA Nos.1176, 1177 & 1178/Mds/2015 dated 03.05.2017,

which was held as under:

From the plain reading of the sections 80-IA(4)(iv), there was no bar on the assessee to
generate power by taking the assets on lease for claiming deduction u/s 80IA(4)(iv). The
conditions for granting the deduction as laid down in section 80IA are (i) generation of
power (ii) the unit should not formed by the splitting up of business and (iii) the unit should
have been formed during period 01/04/1993 to 31/03/2017 apart from other conditions
maintenance of accounts and filing of the tax audit report and filing the return of income
before the due date. The assessee has satisfied all the conditions and this fact was not
disputed by the Ld.DR during the appeal. Since the assets were not put use by the lessor
and the assets were first put to use by the assessee for power generation we do not find
any infirmity in the order of the Ld.CIT(A) and the same is upheld.

6. Further, a perusal of the Hon’ble Jurisdictional High Court in the Writ
Petition N0.11871/2011 dated 14.03.2012 in the assessee’s own case as
has been extracted above in Para No.20 shows that the assessee can
claim the deduction u/s.80IA(1) even though the assessee has leased the
wind mills. In these circumstances, respectfully following the decision of

this Tribunal and also the decision of the Hon’ble Jurisdictional High Court
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in the assessee’s own case, the findings of the Ld.CIT(A) stands

confirmed.

7. In the result, the appeals filed by the Revenue are dismissed.

Order pronounced in the Open Court on June 06, 2017, at Chennai.
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