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M /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

Both the appeals of the Revenue are directed against the
respective orders of the Commissioner of Income Tax (Appeals)-1,
Chennai, for the assessment years 2008-09 and 2009-10. Since

common issue arises for consideration in these appeals, we heard
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both the appeals together and disposing of the same by this

common order.

2. Shri A.V. Sreekanth, the Ld. Departmental Representative,
submitted that the assessee-company received loan from M/s
Cenza Technologies Pvt. Ltd. Referring to the assessment order,
more particularly page 2, the Ld. D.R. submitted that M/s Apcom
Exports Pvt. Lid. is holding major shares in the assessee-company
as well as in M/s Cenza Technologies Pvt. Ltd. There are other
common shareholders in both the companies. According to the Ld.
D.R., by virtue of shareholding pattern of the assessee-company in
which the sharholders of M/s Cenza Technologies Pvt. Ltd. have
substantial interest, the provisions of Section 2(22)(e) of the
Income-tax Act, 1961 (in short 'the Act') is applicable in respect of
the loan received by the assessee-company from M/s Cenza
Technologies Pvt. Ltd.  According to the Ld. D.R., M/s Cenza
Technologies Pvt. Ltd. had accumulated reserve as on 31.03.2007
to the extent of 4,65,61,168/- and as on 31.03.2008, the
accumulated reserve was 5,08,95,731/-. Therefore, it is obvious
that the lending company has accumulated profits far exceeding the

loan amount. The Ld. D.R. further submitted that since the
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shareholders are beneficiaries, the loan received by the assessee

has to be assessed as deemed dividend income.

3. On the contrary, Sh. Philip George, the Ld.counsel for the
assessee, submitted that the assessee-company is not a
shareholder in M/s Cenza Technologies Pvt. Ltd. Referring to
Section 2(22)(e) of the Act, the Ld.counsel submitted that when a
loan or advance received by a shareholder or by any person for the
benefit of shareholder, the same has to be treated as deemed
dividend in the hands of shareholder. According to the Ld. counsel,
the debt can be assessed only in the hands of shareholder and not
anybody else. Therefore, even assuming that a loan received by
the assessee is for the benefit of shareholder of M/s Cenza
Technologies Pvt. Ltd., at the best, the same can be assessed only
in the hands of shareholders of M/s Cenza Technologies Pvt. Ltd.
and definitely not in the hands of the assessee. Therefore,
according to the Ld. counsel, the CIT(Appeals) has rightly deleted

the addition made by the Assessing Officer.

4. We have considered the rival submissions on either side and
perused the relevant material available on record. We have

carefully gone through the provisions of Section 2(22)(e) of the Act.
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Section 2(22)(e) clearly says that any payment by a company in
which public are not substantially interested, by way of advance or
loan to a shareholder, being a person who is the beneficial owner of
shares holding not less than 10% of the voting power, or any
concern in which such shareholder is a member or a partner and in
which he has a substantial interest, or any payment by any such
company on behalf or for the individual benefit of any such
shareholder, to the extent to which the profit was accumulated has
to be treated as deemed dividend under Section 2(22)(e) of the Act.
Under the scheme of the Income-tax Act, deemed dividend income
has to be assessed only in the hands of shareholder who is holding
the shares. Therefore, when the advance or loan given by the
company was to be treated as dividend, the same has to be
assessed only in the hands of the shareholder of that company and
not anybody else. Therefore, for any reason, the loan or advance is
made to third party for the benefit of individual shareholder, as
rightly contended by the Ld.counsel for the assessee, at the best,
the same can be assessed in the hands of shareholder for whose

benefit, the loan or advance was made.

5. In the case before us, M/s Apcom Exports Pvt. Lid. is a

common shareholder in the assessee-company as well as in M/s
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Cenza Technologies Pvt. Ltd. which advanced loan to assessee-
company. Therefore, it is obvious that the loan or advance was
made for the benefit of M/s Apcom Exports Pvt. Ltd. In such
circumstances, the deemed dividend income at the best can be
assessed only in the hands of M/s Apcom Exports Pvt. Ltd. If the
Revenue comes to a conclusion on the basis of material available
on record that the loan or advance made by M/s Cenza
Technologies Pvt. Ltd. was for the beneficial interest of any other
shareholder of M/s Cenza Technologies Pvt. Ltd., the addition under
Section 2(22)(e) of the Act can be made only in the hands of such
beneficial shareholder and definitely not in the hands of the
assessee. In view of the admitted fact that the assessee-company
is not a shareholder of M/s Cenza Technologies Pvt. Ltd., this
Tribunal is of the considered opinion that the CIT(Appeals) has
rightly deleted the addition made by the Assessing Officer.
Therefore, this Tribunal do not find any reason to interfere with the

order of the lower authority and accordingly the same is confirmed.

5. In the result, both the appeals filed by the Revenue are

dismissed.
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Order pronounced on 234 June, 2016 at Chennai.
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