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A /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

This appeal of the Revenue is directed against the order of
the Commissioner of Income Tax (Appeals) — 13, Chennai, dated

29.11.2016 and pertains to assessment year 2012-13.
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2. The only issue arises for consideration is disallowance of
nomination charges paid by the assessee to the extent of

395,39,037/- to Government of Tamil Nadu.

3. Smt. Sumathi Venkatraman, the Ld. Departmental
Representative, submitted that the assessee claimed before the
Assessing Officer that the Government of Tamil Nadu nominated
the assessee as a sole procurement agency for the Government.
The Ld. D.R. further submitted that the assessee was nominated to
supply medicine to Government Siddha Hospitals. The nomination
charges were paid by the assessee to the Government for giving
preference in purchase of material. According to the Ld. D.R., the
assessee being a State Government undertaking, charging of
nomination fee would reduce the profit of the assessee. In other
words, the profit of the assessee was taken by promoter of the
company, namely, State Government in the name of nomination
fees. Therefore, it is nothing but application of income. The Ld.
D.R. fairly brought to the notice of the Bench that for the
assessment year 2011-12, an identical issue came before this
Tribunal in I.T.A. No0.1487/Mds/2015. This Tribunal found that the

nomination fees/charges paid to the Government cannot be
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considered as application of income. It has to be allowed as income

paid to the Government by overriding title.

4. On the contrary, Shri G. Baskar, the Ld.counsel for the
assessee, submitted that on an identical situation, this Tribunal
found that the payment made by the assessee was by overriding
title, therefore, there cannot be any disallowance. According to the
Ld. counsel, the main object of the Government for creating the
assessee as a corporate body is to purchase Siddha, Ayurvedic and
Unani medicines through the assessee without any process of
tender. Without the grace of Government, the assessee would not
have earned any money at all. The assessee was also given a
responsibility of developing medicinal plant and manufacturing
conventional medicines to the citizens. All the supplies made by the
assessee are only to Government Department and institutions.
Therefore, according to the Ld. counsel, the co-ordinate Bench of
this Tribunal rightly found that the payment of nomination fees is by
overriding title, hence, it cannot be considered as application of

income.

5. We have considered the rival submissions on either side and

perused the relevant material available on record. The contention
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of the Ld. Departmental Representative was considered by a co-
ordinate Bench of this Tribunal in the assessee's own case for
assessment year 2011-12 and it was found that the nomination
charges paid by the assessee to the Government is by overriding
title, therefore, it cannot be considered to be income of the
assessee. In view of the decision of the co-ordinate Bench of this
Tribunal, we find no reason to interfere with the order of the lower

authority and accordingly the same is confirmed.

6. In the result, the appeal filed by the Revenue is dismissed.

Order pronounced on 31% May, 2017 at Chennai.
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