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IN THE INCOME TAX APPELLATE TRIBUNAL
“E” BENCH, MUMBAI

1 s O 4 A KL o B B 11 G B 1 O U K R

BEFORE SHRI SANJAY ARORA, ACCOUNTANT MEMBER AND
SHRI AMIT SHUKLA, JUDICIAL MEMBER

IR AT F. / ITA no. 7271/Mum./2011
(uROT 9y / Assessment Year : 2006-07)

Sulakshana Securities Ltd.

Mafatlal House, H.T. Parekh Marg 37dTeITedt /
Backbay Reclamation Appellant
Mumbai 400 020

d1H V/S
Income Tax Officre
Ward-1(3)(2), Aayakar Bhavan e gt/
10, M.K. Road, Mumbai 400 020 Respondent

TARN o/@r 4./ Permanent Account Number - AABCS1783L

TR fr 3T &/ Assessee by : Mr. Girish Dave
ToT8d & 3R &/ Revenue by : Mr. R.K. Sahu

gerdrs & Al |/ 3Teer BNoT i R /
Date of Hearing - 11.03.2014 Date of Order — 11.04.2014

3meer / ORDER

HAT erFelt, ~ARAF TeTT F g@ni/
PER AMIT SHUKLA, J.M.

The aforesaid appeal has been preferred by the assessee
challenging the impugned order dated 3™ August 2011, passed by the

learned Commissioner (Appeals)-II, Mumbai, for the quantum of
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assessment passed under section 143(3) of the Income Tax Act, 1961
(for short "the Act") for the assessment year 2006-07, vide which,

following grounds have been raised:-

“"1. The learned CIT(A) erred in restricting the deduction of
maintenance expenses to < 5,69,054 being electricity expenses
on air conditioning from the total maintenance expenses of ¢
21,91,176 while computing income under the head “income
from other sources.

2. The learned CIT(A) erred in holding the claim of maintenance
expenses as excessive and unreasonable and concluding that
only electricity expenses for running of air-conditioners ought to
be allowed.

3. The learned CIT(A) ought to have appreciated that he
maintenance expenses of < 21,91,176 were incurred wholly and
exclusively for the purpose of earning income from “Air-
conditioning and other charges received’ and the same ought to
be allowed as deduction.”

2. The assessee company is mainly deriving income from letting of
premises and income from other sources. During the year, the
assessee had shown income from renting of the premises of %
13,28,434 and air-conditioning charges as well as other receipts of ¥
12,84,239, which has been treated as income from other sources. From
the said income, the assessee has claimed deduction of property
maintenance expenditure of ¥ 21,91,176. The Assessing Officer held
that the air-conditioning charges and other charges amounting to ¥
12,84,239 should have been taken as part of the income from rent
assessable under the head "“income from house property”, as the
assessee is not providing air-conditioning as a separate convenience or

facilities. Therefore, the said receipts have to be included in rental
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income. Thus, the rental income was assessed at ¥ 26,12,673 and after
deduction property tax and deduction under section 24(1), income from
house property was assessed at ¥ 14,42,491 as against the returned
income of ¥ 3,63,414.

3. Before the learned Commissioner (Appeals), it was submitted that
Mafatlal Industries Ltd. (for short "MFL”) was declared as sick industries
by BIFR and IDBI was appointed as "Operating Agency” under section
17(3) of the Sick Industrial Companies (Special Provisions) Act, 1985.
The BIFR sanctioned a scheme for rehabilitation of MIL on 30" October
2002, in which the assessee company was identified as "“special
purpose vehicle” into which the real estate and investment business of
MIL was demerged. In this manner, the Mafatlal Centre, the premises
which belonged to MIL was passed on to the assessee and the
expenditure incurred by the MIL on the said property was also passed
on to the assessee. Thus, the assessee treated the income from air-
conditioning charges assessable under the head "“income from house
property” and property maintenance expenditure was claimed as
deduction from the said income. It was also submitted that the
assessee had no direct agreement with the tenant for rent and air-

condition.

4. The learned Commissioner (Appeals) held that in the earlier years
also, income from air-conditioning charges has been assessed under
the head "“income from other sources”, therefore, as a matter of
consistency, such a treatment has to be accepted in this year also. He
further noted that the assessee has claimed property maintenance

expenditure of ¥ 21.91 lakhs from the air-conditioning charges which
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has resulted into loss of ¥ 9.06 lakhs under the head "“income from
other sources”. Such expenditure on account of property maintenance
expenditure was held to be excessive and unreasonable. Thus, he
directed the Assessing Officer to allow only electricity expenses for
running of air-conditioning and other expenses could not be allowed to

be set-off against the income from other sources.

5. Before us, the learned Counsel for the assessee submitted that
this issue had come up for consideration before the Tribunal in the
assessment year 2003-04 and also in the assessment year 2007-08 in
assessee’s own case. In the assessment year 2003-04, the Tribunal
held that the income from air-conditioning charges and other charges
have to be assessed as "“income from other sources” and while
computing the income under the head “income from other sources”,
the assessee is entitled for deduction of expenses under section 57. To
examine the liability of expenses under section 57, the matter was
restored back to the file of the Assessing Officer, vide order dated 6%
June 2013. Similarly, in the assessment year 2007-08, the Tribunal,
following the order for the assessment year 2003-04, set aside the
issue back to the file of the Assessing Officer on similar grounds. Before
us, the learned counsel submitted that the nature of expenditure which
were incurred on running of air-conditioning related charges and
expenses incurred on other utilities. The conclusion drawn by the
learned Commissioner (Appeals) is not correct insofar as only allowing
electricity expenses and that to be purely on ad-hoc basis without
analyzing the nature of other expenses which are liable for deduction

under section 57.
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6. The learned Departmental Representative, on the other hand,
strongly relied upon the findings of the learned Commissioner

(Appeals).

7. We have carefully considered the rival contentions and perused
the material available on record. Insofar as the issue, whether receipt
from airconditioning and other charges are to be assessed under the
head “income from other sources” or under the head “income from
house property” is concerned, the same has been settled by the
Tribunal in favour of the assessee in assessee’s own case, by holding
that such receipts are to be assessed under the head "“ncome from
other sources”, which has been accepted by the learned Commissioner
(Appeals) also. However, the learned Commissioner (Appeals), without
analysing the nature of expenditure incurred by the assessee in relation
to Mafatlal Centre building, has simply directed the Assessing Officer to
allow electricity charges only. Such a direction is wholly misconceived
as all the necessary expenditures which are attributable to the earning
of the receipts which are shown under the head “income from other
sources” has to be considered under section 57(iii). The Tribunal also
gave similar directions to the Assessing Officer to allow the expenditure
after examining the same under section 57. In this year also,
consistent with the stand taken by the Tribunal, we set aside the
impugned order passed by the learned Commissioner (Appeals) and
restore back the issue to the file of the Assessing Officer and direct him
to consider the expenses as shown by the assessee and to see its
deductibility under section 57 of the Act. Thus, the grounds raised by

the assessee are allowed for statistical purposes.
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In the result, assessee’s appeal is allowed for statistical purposes.
3T 1 VO gl e # fesreh: 117 April 2014 Fr IS |
Order pronounced in the open Court on 11™ April 2014
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